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NOTICE OF MOTION 


UNITED STATES DISTRICT COURi 
LASTERN DISTRICT OF NEW YORK 


NITED STATES OF AMEFICA, : 75 CR 856 
-against- 
NOTICE OF MOTION 
STEPHEN ROSENBAOM, 


Defendant. 


PLEASE TAKE NOTICE, that upon the annexed affirmation 


of MICHAEL S. WASHOR, ESQ., duty affirmed tc the 2éth day of 


November, 1975, the indictment herein, and upon all the proceeding 


heretofore hac herein, the undersigned will move this Court on 
the day of December, 1975, at the United States Courthouse, 
22© Cadman Plaza East, Borough of Brooklyn, City and S.ate of New 
ork, at ten o'clock in the *enoon of that day, or as soon 
thereafter as counsel can be »eard before the Hon. JOHN F. 
DOOLING, JR., United States District Judge, for an order direct 
the United Stats Attorney »” the Eastern District of New Yor ~- 
furnish to the u.dersigned pursuant to Rule 7(f) P.R.C.P., @' 
of Particulars as set forth herein together with relief purs' ' 
to Rule 16, F.R.C.P., allowing discovery and inspection to ¢ 
extent hereinafter requested, and for an order dismissing 1 
within indictment, pursuant to Rule 12, subdfvision b(1) ¢ 


F.R.C.P., and for a severance of the within counts hereir . Vay 


to Rule 12 and 14, F.R.C.P., together with such other and further 


relief as te this Court may seem just and proper. 


November 24, 1975 


Yours, etc., 


MICHAEL S. WASHOR 
Attorney for Defendant 
Office & P. 0. Address 

16 Court Street 

Brooklyn, New York 11241 
(212) TR 5-1292 


TO: 


UNITED STATES ATTORNEY 
Eastern District of New York 
225 Cadman Placa East 
Brooklyn, New York 11201 


A3 


DEMAND TOR A BILL OF PARTICULARS 


| UNITED STATES DISTRICT COURT 


EASTERN DISTRICT OF NEW YORI. 


UNITED STATES OF AMERICA, : Ind. No. 75 CR 856 
~against- 
STEPHEN ROSENBAUM, 


-x 

The defendant, STEPHEN ROSENBAUM, throvgh his counsel, 
pursuant to Rule 7(f) and Rule 16, F.R.C.P., respectfully demands 
the following particulars and discovery ana inspec! ion: 

A. DEMAND POR A BILL OF PARTICULARS 
As to Count I: 

1. State the exact date, and reasonably approximate 
yours of the day or evening when it will be claimed at trial that 
she defendant, STEPEHN ROSZNBAUM, did knowingly conspire and agree 
to violate Title 18, U.S.C. 8201. 


2. State where and when it will be claimed at trial 


Title 18, U.S.C. 8201. 
3. State the cortent of said alleged illegal agreement 
4. State the "goal" o said alleged illegal agreement. 
5. Statc the benefit to have been received by said 
defendant, STEPHEN ROS). /BAUM. 


| 
that the defendant, STEPH='’ ROSENBAUM, did so conspire to violate 


6. State the dates that the defenaant, STEPHEN 
ROSENBAIM, allegedly enterei and terminated his participation in 


the alleged conspiracy. 


7. Stete the exact dates aid approximate hours of the 
day when the defendant, STEPHEN ROSENBAUM, was allegedly ir vio- 
letion of Title 18, U.S.C. 8201. 

8. State the specific manner and form that the defend 
ant, STEPHEN ROSENBAUM, allegedly conspired t> defraud the 
Veterans Administration. 

9. State the specific ‘frauds" allegedly committed by 
the defendant, STEPHEN ROSENBAUM, with relation to the Veterans 
Acministration's Loan Guaranty Program. 

10. State *he exact or reasonably known dates, times 
and places wherein the defendant, STEPHEN ROSENBAUM, aliegedly 
bribed or save gratuities to officials of the Veterans Administra 
tion, 


11. State the nanes and addresses of those public 


officials within the Veterans Administration that were the 


al .eged recipients of bribes or gratuities. 

12. State the anount of the allege bribes or gratui- 
ties given to the public c!.icilals within the Veterans Administra- 
tion by the defendant, STEPiiEN ROSENBAUM. 

13. State the ner and addresses of the customers of 
Springfield Equities Ltd. on whose behalf the alleged bribes and 
gratuities were given by the defendant, STEPHEN ROSENBAUM. 

14. State and list those particular mortgage applica- 
tions submitted to the Veterans Administration by Springfield 
Equities Ltd. that were allegedly the predicate for the giving 
of bribes and gratuities. 


15. State and list those premises of real property 
that were the subject matte> of the alle,ei bribes and gratuities. 

16. State the astual value or market value of those 
said real properties that allegedly were the predicate for bribes 
and gratuities. 


17. State the anount of excessive, Anflated or false 


values of those real properties that were allegedly the subject 


matter of the aforementioned bribes and gratuities. 

18. State and list those applications of Springfield 
Equities Ltd. that were allesedly expedited relative to processing, 
etc. 

19. State and list those applications of Springfield 
Equities Ltd. that tontained false, misl ading, or omitted materia: 
facts, submitted to the Veteran's Administration. 

20. State and cefine in each application which facts 
were allegediy false, misicading or what material facts were 
omitted, re demand #19. 

21. State those applications of Springfield Equities 
Ltd. which were the subject matter of improper assignment, 
processing or review of mortgage applications. 

22. State whic). of said Springfield Equities Lrd. 
applications were improper. y assigned, improperly processed and 
inproperly reviewed. 

23. State the «pproximate date and place under Overt 


Act #1. 


24. state the scope and sphere and substance of the 
Giseussion allegedly had, uader Overt Act #1. 

25. State if any third party was present or privy to 
the aiscussion allegedly held under Overt Act 41. 

26. State the date, time and place of the alleged 
meeting, undey Overt Act #2. 

27. State the scope and sphere and substance of the 


discussion allegedly had, under Overt Act #2. 


28. State if any third party was present or privy to 


the discussion allegedly nad under Overt Act #2. 

29. State the date, time and place of tne alleged 
meeting under Overt Act #3. 

30. State if any third party was present or privy to 
the discussion allegecly had under Overt Act #3. 

31. State the scope and sphere and substance of the 
discussion allegeciy had, under Overt Act #3. 

32. State the properties in question that were allege 
ly the subject matter of Overt Act #3. 

33. State the date, time and place of the ellegec 
meeting under Overt Act #4. 

34. State if any third party was present or privy 
the discussion allegedly had under Overt Act #4. 

35. State the date, time and place °f the alleged 
meeting under Overt Act fA. 

36. State the tine and place wherein the alleged 


incident occurred under Overt Act #5. 


os 


37. State if any third party was present or privy to 
tne inetsent alisge¢ =.33: 

38. State the amo.at of money allegedly the subject 
matter of Overt Act #5. 

39. State where one Andrew Hahn detaiied said monies 
to deliver to one Charles Assatly, and whether it was by check 
or by cash, under Overt Act #5. 

40. State the “tme and place wherein the alleged 
incident occurred under Overt -- #6. 

41. State the scope and sphere and substance of the 
discussion allegedly had, under Overt Act #6. 

42. State the time and place wherein the alleged 
incident occurred under Overt Act #7. 

43. State if any third perty was present or privy to 
the incident alleg:1 under Overt Act #7. 

44, Sto*s the scope and sphere and substance of the 
discussion allegec'’ had, uncer Overt Act #7. 

45. State and describe the application and property 
in question, unde: Overt Act #7. 

46. Stace the time and place wherein the alleged 
incident occurred under Overt Act #8. 


&7. tate if any third party was present or privy to 


the incident alleged under Overt Act #8. 


4&8. State which particular credit application iz the 
subject matter of Overt Act #8. 


; copy of said credit application under Overt 
Act #8. 

50. For the names and addresses of any and all person 
that were present or privy to any or ali of the acleged incidents, 
described under all or any of the Overt Acts #1 through #8, 
inclusively. 

51. For a list and statement as to those alleged Over 
Acts that will be offs ved at the trial of the issues herein, not 
specifically enumerated in <he within indictment. 

52. For a list of all alleged co-conspirators known 
to the United States Attorney, under Count #1. 

53. Pc a statement by the U.S. Attorney as to which 
of the alleged co-conspirators were to have been indicted, 
arrestec, convicted, acquitted. sentenced; those who have "made 
deats" vith the Government; those who have received "legal 
benefits” by Allegedly coop-rating with the Government; and those 
to whem any "promises" or representations were to have been made 


oy any Court or U.S. Attorney. 


&s to Count IT: 


54. State the a-proximate time and place wherein the 
alleged act of bribery occurred. 

55. State whether the monies in quedtion were in cash 
or check forn. 

56. State the source of said monies. 

57. State what particular acts had been performed by 
one Donald Carroll for the said alleged bribe. 


‘iis 


56. State what particular acts were to be performed b 


59. State if any third party was present or privy to 


the alleged bribe, if any. 


As to Count III: 

60. State the date, approximate time and exact place 
wherein the alleged crime was to havs tdken Place. 

61. State whether the defendant, STEPHEN ROSENBAUM, 
offered something of value to one Roge Cohen, directly or 
indirectly. 

62. If the answer to demand #61 is indirectly, then 
the name and identity o. any intermediary making such alleged 
offer. 

63. St te if any third party was present or privy to 

ne alleged transaction witn one Rose Cohen. 

64%. Stace and celine "something of value" that was 
allegedly offered one Rese Cohen. 

65. Das ribe t ec official acts of one Rose Cohen that 
were to be influens :d and © mann. in which same were so done, 
if at all. 

66. State those applications of Springfield Equities 
Ltd. that were improperly sssigned or improperly processed with t 


Federal Housing Administration. 


As to Count IV: 

67. State the exact date, and reasone>ly spproximate 
hours of the day ox evening when it will be claimed at trial 
that the defendant, STEPHEN ROSENBAUM, did knowingly conspire and 
agree to violate Title 18, U.S.C. 6201. 

68. State when and where it will be claimed at trial 
that the defendant, STEPHEN ROSENBAUM, did so ccnspire to violate 
Title 18, U.S.C. 8291. 

69. State and specificaily describe “other thincs of 
value" alleged to have beer. paid to F.H.A. officials. 

70. State the content of said alleged illegal 
agreement. 

71. State the "goal" of said alleged illegal 
agreement. 

72. Stete the benefit to have been received by said 
defendant, STEPHEN “SOSENBAI.1 

73. State the dates that the defendant, STEPHEN 
ROSENBAUM, allegedl, enterei and terminated his participation in 
-the alleged conspir-»cy. 

T4. Stase the exact dates and approximate hours of 
the day when the defendant, STEPHEN ROSENBAUM, was allegedly in 
violation of Title 18, U.S.c. 8201. 

75. State the specific manner and form that the 
defendant, STEPHEN ROSENBAUM, allegedly conspired to defraud the 
P.H.A. 


76. State the exact dates, times and places wherein 


hin 


the def. dant, STEPH N ROS: ‘BAUM, airegedly paid monies or other 
things of value to offizials of the Federel Housing Administratio 

77. State the names and addresses of those public 
officials within the Federal Housing Administration that were 
alleged recipeints of monies or other things of value. 

73. State the amount of individual monies allegecly 
the subject matter herein. 

79. State the -onetary value of “other things of 
value" allegedly the subject matter herein. 

89. State and name those applications of Springfield 
Equities Ltd. upon whose behalf the alleged illegal payments to 
the Federal Housing Administration were made. 

81. State the approximate date and place under 
Overt Act #1. 

62. State if any third party was present or privy to 


the discussion allersedly hai, under Overt Act #1. 


83. Name and describe the official or officials of | 


the Federal Housings Administration under Overt Act #1. 

84. State whether noney or “other things of value" 
were given to eaci: official of the Federal Housing Administration 
under Overt Acs #: 

85. State the amount of money or value, monetarily, 
“of other things of value", given to Federal Housing Administra- 
tion ofiicials under Overt Act #1. 


86. State the approximate date amd lace under Overt 


67. State if any third pasty was present or piivy to 
the discussion allegedly had under Overt ict #1. 

88. Describe the cuntents of tie alleged list of 
officials of the F.H.A. under Overs Act #2. 

89. For a copy of such list, enumerated in Overt Act 
#2, if any exists. 

90. For the names and addresses of any and all persons 
that were present or privy to any or all of the alleged incidents 
described under ali or any of the Overt Acts #1 and 2. 

91. For a list and statement as to those alleged Overt 
Acts that will be offered at the trial of the issue herein, not 
specifically enumerated ln the within indictment. 

92. For a list of ajl alleged co-conspirators known to 
tre United States Attcrney, under Count #4. 

93. For a statement uy the U.S. Attorney as to which of 
sue alleged co-conspirators were indicted, arrested, convicted, 
acquitted, sentenced; tnose who have "made deals" with the 
Goverrment;, those who have received "legal benefits” by allegedly 
cooperating with the Government; and those to ~.::1 any "promises” 


or representations were or have been made by any Court or U.S. 


AAttorney. 
' 


B. DISCOVERY AND INSPECTION 
i. Pursuant to Rule 16(a)(1) F.R.C.P. , state whether 
any electrical or mechanical device wes utilized, successfully or 
not, to record any conversation of the defendant, STEPHEN 
ROSENBAUM, giving the type and description of the device used, 


= 


and the agency or agencies using the devise (whether City, State, 
or Federal) and/or 
2. Pursuany to Rule 15(8)(1) F.R.C.P., state whether 


or not any authorization to use a recording device, referred to 


in par. 1 above, was ever obtained (82516-2518, Titie 18, U.S.C. 


and if so, where, giving the fuil names and title of the person 
or persons authorizing it, and the statute or section relied upon 
as authority for its use. 

3. Pursuant to Rule 16(a)f1) F.R.C.P., furnish a 
trenscript of any such recording referred to in par. 1 abceve, or 
permit counsel to copy sane. 

4. Pursuant to hule 16(a)(1) F.R.C.P., state whether 
there is any written or otherwise recorded statement made by (a) 
the defendant, STEPHEN HKOcCENSAUM, or (b) any co-conspirator, 
whether contained in another person's report or statement of in 
any other format, within the sossession, custody or control of the 
Government, the eaistence cf which is known to the attorney for 
the Government. 

5. Pursuant tc the ebove, if the answer to par. 4 
above, is in the affirmative, furnish copies of such reports, 
,Latements, remarks, comments, whatever, attributed to (a) the 
defendant STEPHEN ROSENBAUM, and (b) any co-conspirator, whether 
conta 1ed4 in another person's report or statement or in any other 
format, within the possession, custody or control of the Govern- 
ment, the existence of which is known or by the exercise of due 


G@iligence may becouse known to the attorney for the Jovernment. 


6. Pursuant to Rule 16(a)(2) F.R.C.P., require the 
Goverrment to furnisi the results of any handwriting, fingerprint 
voiceprint, photogra, hy or otber scientific test or experiment 
that has been or will be conducted in connection with this parti- 
cular case. | 

7. For a copy of all handwritten specimens given by th 
defendant to the Government during the course of the investigatio 
herein. 

8. For copies .. all B.C.I. and P.3.I1. record sheets 
of any and all witnesses <!at will testify on behalf? of the 
Government at the trial nerein. 

9. For copies of all pertinent material, not limited 
to, but including, indictments, arrest complaints, Government 
memoranda reflecting a witness' cooperation, dates, times and 
places of any pleas of guilty, trials, convictions, or acquittals,| 
of any witnesses that are to be used by the Government at the 
trial herein. 

10. For a copy of all "3500" material, at least three 


weeks prior to the commencement of the trial herein. 


Pursuant to the doctrine enunciated in Brady vs. 
Maryland, 373 U.S. 83 (1963), disclose and where appropriate, 


| 
| 
i 
| 
C. EXCULPATROY RELIEF | 


furnish copies of, any and all statements, information, or other 
evidence of any kind or description which could be, or is 
exculpatory of the defendant's alleged guilt. In this regard 


tT 


| the Urited Stat Attorney should be Givected to disclose: 


1. The name or identity and the address 
' of each unt every person who has knowledge 
| and information concerning the alleged 
offenses cnarged in this indiccmert. 


2. The name, identity and address of 
each and every person who has exculpatory 
information which could be helpful to the 
Gefendant in the preparation of his defense 
to the charge of this indictment. 


3. Every exculpatory fact, circumstance, 
2ead or evidence which the United States 
attorney way Know or can determine from an 
examination of the varivus investigative 
agencies .f the United States Government . 
which might, may, or could a3sist him in the 
preajration of his defense. 


D. THE DEFCNDANT WILL MOVE POR A DIS- 
MISSAL OF * 
GROUNDS THA 


THY SPENDANT WILL MOVS POR A SEVE! 
ANCE JF THE WITHIN COUNTS OF Tas 
INDICTMENT UPON THE GROUNDS THAT 
THER. IS Al IMPROPER JOINDER AND 
MOVES TO COMPEL THE GOVERNMENT To 
FRA Foy tHE COUNTS UPOx WHichH i 
DESIRES TO PROCEED. 


Al6 


AFFIRMATION OF MICHAEL S. WASHOk IN SUPPORT 


UNITED STATES DISTRICI COURT 
EASTER! DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 
~against- 
STEPHEN ROSENBAUM, 


Defendart 


STATE OF NEW YORK ) 
) 8s.° 
COUNTY OF KINGS ) 


MICHAEL S. WASHOR, an attorney admitted to practice 


_aw in the State o* New York, hereby affirns the following under 


penalty of periury: 
That I am the attorney for the abvuve-named defendant, 
STEPHEN ROSENSAUM, and make this affirmation in support of the 
relief requested in the annexed notice of motion. 
AS TO Tiic MOTION TO DISH1ISS 
wea TIE GROUNDS OF A VIOLA- 
TION OF DUE PROCESS AND DENIAL 
OF A SPEEDY TRIAL. 
In order to better understand the Supreme Court of the 
United States' mandates 411 U.S. v. Marion, (4C" ".c. 307) as 
applicable herein, 4 factial background of the investigatory 
stages must be alluded to 
In March 1972, '-ne defendant, STEPHEN ROSENBAUM, was 
notified of the impending investigation. He imnediately retained | 


counsel and paid a fee , t:hrougn his firm, Springfield Equities, 


| 
| 
| 
as a 


Ltd., in the sum of $1¢,500. Having deen therein advised that he 
was tne targer of davcutsgatics end would "soon" be indicted, the 
defendant, became severely 411, “nly to be hospitaiized for @& 
protracted perioa of time. 

Soon thnerearter, in July 1972, Mr. Rosenbaum retairne« 
present counsel without the return of any monies from his prior 
attorneys. Your deponent 1ac several conferences with the U.S. 
Attorney's office which precipated 4tself into a subpoena for the 
defendant to appear before the Grand Jury in November, 1972. 

When the defendant di1 actually make his appearance pefore the 
Grand Jury, he invoxed his privilege under the 5th Amendment of tHe 
Constitution. Said subpoena was continued in effect subject to 
defense counsel's enc Goverment counsel's agreement that Mr. 
Rosenbaum wou.d appear when orally notified by his attorney. 

Foliowing tnen, ir November 1972, the accused was 
sequested (directea) to rurnisn his handwriting in tne form of 
providing exemplars. 

Tnereafter, numerous conrerences were had between 
defense counsel and Cnief of the Criminal Division of the U.S. 
Attorney's of “ice for the Erstern District of New York. 


All throug: this hiatus of time, the result of the 


discussions were brought so the defendant's attention a» well 6s 


the fact that an indictment was dmminent and forthcoming. 
At about the time of the rendering of ris own hand- 


writing exemplars to the jJovernmen., the defendant expressed & 


«Rtn 


desire to possibdiy <« pear teiore and perpetuate testimony before 
the Grand Jury. This request was respected by the U.S. Attorney’ 
office even as late as wid-Spetember, 1975. The defendant, 
however, on the advice cf his attorney, exercised his right not t 
testify without the Branting of immunity. 

Also, during this same period of time in January 1975, 
defendant's real estete .icense was revoked, after a hearing. 
Said matter is presently in the appellate process. 


At or about the time that he wes apprised the investi- 


gation would probably mature into an indictment, the defendant's. 


business--Springfield Equities Lt¢c.--began termination; in a 
reasunable period of time, by Cctober, 1972, the ac.ual business 
concluded and~liquid.tion of assets was then the natural con- 
sequence, 

For aperiod of time, eapproximately two yrars, thi 
defendent was deprived of a livelihood and the evensual revocation 
of his real estzte license only further complicated his financial | 
Btatus. 

+ During the pendency of the initial stag> of investiga- 
tion, purusant to a continuing subpoena and continuing acquiescenct 
by defense counsel, documents cf every kind and nature related to 
the defendant cu well as to Springfield Equities, Ltd., were 
turned over and made ¢ ‘lable to the Government. 

Pinally, many cocuments once available, are no longer 


to be found nor in the custody nor control of the defendant. 
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veral witnesses, cencs uvailabvble for tne defense are now 
"asec 
In U.S. v. Marion, supre, the Supreme Court firmly 


established tne rule tnat = defendant becomes an “accused” within 


. » either & formal indictment or 
information or ?ise the actual restraints 
Smposec by arrest ar. holding to answer a 
criminal charge é engage the particular 
rotections of 


+ seedy trial provision 
of the Sixth Ame: 


the meaning of tne Sixtn Ancnument where there is: | 
| 


This, of course, cefines tne Sixth Arendment applicabi- , 
lity in most instances. kowever, a denial of due process via the | 
14th Amendment, as a result cf a pre-indictment delay can mature | 
jnto a denial of ¢ speecy trial doctrine. 


Surely, weit:.g suofsect to and under subpoena, both, in 


personam anc duces tecum, cy actual service, continuing efficacy, 
| 


and engagement or acquiesc2nce by the accused, rencers the defend 
ant subject to cue : as viziations related tc pre-arrest or 
pre-indictment delay; this ic enhanced by the accused being 
advised that 3 1/2 years aso ne was the "target" cf the investi- 
gation. Couple these rs with the incidents wherein thie 
defendant was caused to provide numerous docur*™te 45 well as 
handwriting specimens to tne Government, leads to the inescapable | 
conclusion that the defendant's liberty was well under legal | 
restraint. 

Furthermore, it is recognized that an indictment can 
survive both speedy trial ini due process attack via the filing of] 


| 
tbe 
| 


BEST GIPY AVAILABLE 


Such instrument within the F2risd of the Statute of Limitations, 


unless actual prejucic2 ts den ionstrated. In Marion, Supra, the 


the Supreme Court specif y left open the opinion that upon a 


Bhowing of "actual eyu temming from pre-indictment delay, 
Gismissal may well be requirec under the due Process clause. 
(See also, U.S. v. Schwartz, 464 FP. 24 499). 

Then in Barker v. sings (407 U.S. 514), the Supreme 
Court listed four factors <5 5e considered when determining a 
Claim of a denial of Pew2uy 4 - The length of delay, the 
reason for the delay, the accused’ assertion of his right before 
trial, and the degree of poriudice to the defendant's 
Applying the "Wine t nerein , Gelay is appallin 

the celay cannot be truly 
investigative since > th? material tn control of the 
Government now, has | “ si tusip grasp from the inception. 
Further, uncerstaffing or «verburdensome work load is not 4 legal 
excuse (Strunk Vs Seas, 425 3 S3299). Ta ctrunk, supra, the 
Court stated, with reference -o the lower Court's decision: 
"The Court of Appeals. . .also refccted 

the lack of staf: Fersonnel in the United 

States Attorney's office as a justification 

for the delay. 

It is also sugg-sted that even Court congestion or over- 
load of cases will not defest the Speedy trial right. (U.S. v. 
West, 504 F. 24 253). 

Then, the defendent is raising the legal issue at the 
first Opportunity afforded him. The degree of prejudice to the 


e 
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s 12 part been demonstrated; further conetder 
tion should be given t» the accused herein when one realises the 
anxtety and apprehension and psychological effects that have 
hindered the defendant. The suffering and anticipation for 
such a lengthy period of tine is not to be lightly considered. 
The Supreme Court stated, in no uncertain words, in Strunk, supra). 


"The speedy trial guarantee recognizes 
that a prolonged delay may subject the accused 


to an emotional stress that can be presumed... 

from uncertainties in the prospect o acing 

public trial..." 

The mainteining of a livelihood, supporting a wife and 
two children, the loss of one's father and brother-in-law and 
added financiel and moral obligation of aiding one's sister and 
nieces and nephews, create such emotional stress so as to consti- 
tute irreputable harm and damage. 

Further, the defendant has been admonished that in the 
near future, he will be indicted for I.R.S. violations. Even 
further demonstrative of the emotional strain and prejudice to 
the accused, on the defendent's very day of arraignment, 

November 24, 1975, his father-in-law, who resided with him and 
his wife for 19 years, and who was privy to the defendant's 
business and financial activities, was interred, having died just 
two days prior thereto. 

In determining the degree of prejudice occasioned the . 


defendant vy this unreasonable three and three quarter yoars' 


delay, the Court should recognize that the defendant's children 


¥ 
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both 1& and 17 yeers 0” ese, “ave had to bear the burden of most 
unkind and most unTavo‘abl2 criticism from their own peers; the 
aomerous "disturbin2" phone calls to the defendant's home and 
particularly to his wife; constant harrassing his family; the 
fact that the accused was inacle to find business opportunities 
cue to the "threat" of impending indictment; many of the defend- 
ant's associates were ost concerned that attendant to an indict- 
ment would follow much unfavorable publicity ana there was, 
therefore, little cesire, ‘2° any at all, to become affiliated 
with the defendant, notwitnstanding the presence of other consi- 
derations that would normelly #Yiuce a healthy business relation- 
ship. The unfavorabl= and zcaverse publicity actually preceded th 
indictment by releases to varicus newspapers. 

Finelly, this Court's attention is drawn to the fact 
that many witnesses for the defense, once available and volun- 
tarily helpful t<« the defense are now deceased. | 

Many of these persons have spoken to the defendant and | 
your deponent, adviving us of potentially necessary and favorable. 
testimony thr* might have bee: perpetuated on behalf of the 
defendant. 

‘Some of the “brokers” who once wi ce available and 
could shed light on several instances related directly to tae 


counts of the within indictment are now deceased: Mr. Mack 


As a part of the Government's claim, evidence wilt be 
prodised® “demonstrating the alleged illegal business ‘operations 
with ‘brokers known as the "Smith Brothers". nae this a iy 
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i 
} 
Roberts; Mr. Louis Solomon; Mr. Murray Levoy; and Mr. Paul Levin 
\ 
| 
| 
i 


a 


unreasonable pers. ji of Gdely, two most important witnesses came 

Gant and taprvsesed their willingness to aia 
and shed light on the "Smith" transactions: Mr. Herwan Keller, 
an attorney, and Ed Gurdon, Esq., Wi2 wae the actual attorney 
for the "Smiths," are now deceased. 

Relative to the Conspireécy charges, severai witnesses, 
once having indicated favoretie and «xculpetory mMaccver, concerr.- 
ing tne defendant's relationship with the Veterans Administration 
and Federal Housing Authority are no ivaileble and not to be 
located. At the least, they are nowhere in tne Jurisdiction: 
mar. al Bernstein, Bir. C, Drago, Mr. sonres “autnan, Mr. Sol 


Pox, Mr. Fernando Arias and fir, Micneer Fou. 


Lastly, &s Jemonstrative of the loss of most impor&int 


material to the defense was the recent deaths of the defendant's 
Tatner-in-law and brother-in-law, Mr. Ne4i ~ustig. The latter 

lad conversed wit one Douglas Yolnbery and conveyea to the 
defense the following information: that wien Douglas Holmber; 
initially spoke to the F.B.I., he diu suct in any manner or for 
inculpate the defendant. Thereafter, because of his own 

personal improprieties and problems, in oraer to extricate hin- 
self, he "lied" to the €uthorities and implicated Many persons 
including the defendant. ([t was further related that he had 

seen an F..I. report disclosing his denial of impropriety re: 
defendant Rosendaum (probaily part orf the present "3500" mate=ial} 


These witnesses that were availabie to contradict the very 


essence of the charges are no longer present for the defense. 


This is not to argue that -be Government is directly responsible 
fo. tae existence cf sch persciua® prublemsa, but to have waite- 
60 unreasonable a period of time to bring abou: a prosecution, 
is somewhat like cacitalizing on the very unfortunate events <n2t 
normally appears in one's life. Had a prosecution been insti- 
tuted in a timely fasnion, all the legal problems would have been! 
faced and met on & less strained emotional level without the 
Gevastating effect nad herein, and would have been terminated by 
this time, one way or the other. 
This Court should bear in mind that it is the Constitu- 
tion that guarantees a speedy trial (U.S. Const., 6th and 14th 
menaments) and not verely case law (Dickey v. Plorida, 398 U.S. 
30. Smith v. hoce) a 
Again, realistically, yrosecutorial delay has 

hampered the defendant's bing able to cail certain witnesses, 
and the duration of delay is such that it might well be expected 
that what few witnesses are remaining, will be less able to arti- | 
culate exactly what hed transpired 3 3/4 vears ago. his, cf 
course, is equally anplicaole to the accused himself. The delay 
herein occurred prior to indictment, and there was no end in 
sight. Certainly, any opei-ended delay oscurring at the outset 
of the criminal proceeding: must necessarily weigh more heavily 
against the Prosecution than a similar delay occurring during the | 

inal stages when the criminal process is nearing completion. 


Eight known material witnesses for the defense are 


dead; six known material witnesses for the defense are no® within 


_ 
R. 
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Jurisdiction and have x been lccatec by superficial 
3 374 vears have .lu-sed from the incidents under inves- 
tigation having teen broucgrt to the attention of the defendant; 
memories tend to lapse and ;resent articulation of "aged" inci- 
dents seem most unlikely t> ten wy degree of accuracy; 
money, «notional ani of c.ological strain have taken a 
Gefonc.int. Preju@ice is oft times 


prejudice is actua.. demonstrative, and 


MOTION FCR 
FARTICULAAS 


It is respectfully pointed out to the Court that the 
articulars requested from =r Stet Attorney are neces- 
Sary and essential in the prep tne defense to the 
indictment at bar. A 8s a me: containing several 
counts therein, . tae statutory l-nguage apprising the 
nst him, tney are insufficient 
as a matter of law to enabl= the defendant to properly prepare 
his defense herein. Because of the numerous objects and wide 


latitude allowed the Government in the presentation of its proof, 


the defendant is at a distinct and prejudicial Gisadvantess unies 
ne is advised with particularity of his particular participation 
in the crimes charged. 

It is essential for tne defendant to know with definite 
ness and accuracy the ansvers to each and ell of the particulars 
requested by him, to the end that they may fairly reach the 
allegations of the irdaictner:. It is further esse: :ial and 
necessary, in the interests of Justice, to place the defendant in 
parity with the Government, :: that the defendant be definitely 
informed by means of the cr vers to all of the particulars 
demanded, so that there will se no Surprise at the trial, and 
tnat tne trial will not pe Nc.ayed due to a motion that the 
Cefencant mignt ce compelled ts mace Guring the trial for a con- 
tinuance to give iiim a fai: opportunity to investigate and enable 
nim to meet such vestinony 

That the items Sougnt by the defendant herein arc both 


reasonable and fair, ana a) not piace the Government in any 


| 
| 
| 
| 
| 
| 
| 


position wherein they woulda ve exposing evidentiary matter prior 
to the time of trial. 

This Court shoul. recognize that the Government has had | 
the advantage of preparing the materials for the within indict~- 
ment for more than three years. Most, if not all, the documents 
in question have been in tre custoay or control of the Government 
for at least tnat hietus of time. The long period of time herein 


having elapsed, pronibits the cefendant heretn from accurately 


recalling, dates, times, paces and surrouincing incidents thereto 
related to the crimes charged. 

The trial purports to be a search for the truth. The 
defendant should then te given the particulars requested so that 
he will have a reasoneble »; portunity to meet the allegations 
contained in the indictment and thus prevent the instant trial 
fr om becoming eitner a “game of chance" or an endurance contest. 
Your affiant as reason to believe that there may well be approxi 
mately 30 Government witnesses «nd an unbelievable quantity of 
documentary evidence offerec by the Coverr.ment. To impose upon 
the defense é disclosure cf said material at or on the eve of 
trial serves littie or no pury whatsoever, except to hamper : 
and overburaen the said defense. It is literally and realistically 
impossiole to evaluate anc cicest this quantum of material on the 
eve of trial or during the trial. It furcher has a chilling 
effect on the Jefendant's constitutional rigne to have “effective 
assistance" 

‘ > THE REQUEST FOR A 
DLECOVERY AND _INSPECZION 
ne Federal Rules of Criminal Procedure 
permit the Courts to srant. the defendant's application yor e@ 
discovery aud inspection of any written or recorded statements or| 


confessions made by the d:fenaant. 


It is submitted that the Court hould exercise its dis-! 


cretion in the instant ca3e, so that the defendant may properly 


ascertain the merits of his defense within the purvue of any and 
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tr.tements made by hi: at or about t.ie tine of the alleged 
tio i the crimes varzed, 

tule 162 of the Federal Rules of Criminal Procedure 
p omits ine Courts to granc the defendant's application for a 
discovery and inspection cf 211 witnesses to be prolerred by the 
Goverrment at the trial herein. 

It is submittec that the Court should exercise its 
discretion in this irstence s> that the accused may properly 
investigate and ascer*tein t., “ePits of any and all motions to be) 
made en futur. 

While your ant realizee that there is no legal 
cbligation upon tue U.S. Avtoeney to furnish the "3500" naterial 
to the defense until arter each witness has completed their 
respective direct testimon,;, your affiant has learned throuch oe 
gooc jraces of the U.S. Atcorney's office, that Just some of the 
"3500" materiz#l will take yeas to peruse, analyse, evaluate. and | 
digest. Again, tis very robler Cannot be met by mere techni- 


caiities and providing such (uantity of meterial, at or during 


tunity so prepare his defense. Meslay, occasioned during th> 


trial, does not serve the purpore affordins tne defense en 


j 

| 

trisl will act to deprive tne defendant of a rensonable oppor- | 
; 

| 

| 


Opportunity to peruse the "3500" material; the anticipated delay 
occasioned by tine anticipated quantity of material will interrupt | 
the trial for a sufficient length of time to work a denial of 
fair and impertial trial. The prejudice created will be far too 


great to overcome. 


AS TO 4HE MUTICN POR A 
SEVERAKCE OF THE WITHIN 
COUNTS OF THE INDICTMENT, 


ETC. 

Counts I and II, respectiveiy, charge tne crimes of 
conspiracy (Title 18, U.S.C. 371) anc Bribery (Title 16, U.8.C: 
8291(f)) in that the actions ani conduct of tne defendant, 
STEPHEN ROSENDAUM, violated the aforementioned statutes relating 
to "business" Jealings oy him, his firm, Springfield Equities 
Ltd., and officers of the Federal Housing Administration. 

Counts III and IV, respectively, charge the crimes cf 
Bribery and Conspiracy, in that the actions and conduct of 
Geferdant and }1i3 firm violated said statutes in relation to his 
"business" Gealings with tne Veterans Administration and its 
officials. 

It should be apparent that the conspiratorisl charges 
&@s well a3 the Substantive caarges relate to separate and dis- 

agencies involving the Federal Government. 

It 13 submitted that this joinder is improper and will 
require proof of variance evidence to the charges which consti- 

Cue process (Berger v. U.S., 295 U.S. 78; 
Kohe@ros v. U.3., 328 U.S. 750; Federal Treatrent of Multiple 
Conspiracies, 57 Colum. L. Rev. 387, 396 (1957)). It is not the 


mere variance of proof but such variance that might effec’ the 


substantial rights of the accused. an G.2.. ¥. Martinez-Gonzales, 


(89 F. Supp. 636), the Court held that such misjoinder invalidated 


the indictment. 


7, 


é aming,, arguendo, tha evidence related to Counts I? 
¢ III reach the proportion of guilt beyond a reasonable doubt, 
© iS urgec that tere will be no evidence linking them together 
x ainking each readpectively to Counts I and IV. This then wiii 
muy provide "spiil-over” effect to the lesai impediment of the 


stay 


Gefendant. (Sve U.S. v. Miley, 513 FP. 2d 1191; U.S. v. butler, 


46). ‘She only nexus between tne counts ‘1s the defend- 


AGzuinistrationa ana ' eran's Administration. it is this type of 


nexus that should ve insufficient to permit a jJoinder herein. 


S. V. Kotteaskos, supra, pgs. 773-74.) 


ana separate, d officials of bota tie Federal Housing 


it in evident to your afiilant that the Governmen. hes 
467, 6G tne within four counts into one indictment, not only for 
Lane CL Couvenience, but also to odtain the distinct adviun- 
ée of submitting quantity evidence withous reali regard to 
quality evidence. Tne combining of the several offerses herein 
will sreatly enhance the chances %f conviction es t mie charge. 
The more precise issue is whether tne "sp/ll-over" 
evidence as to any one cont to another or other counts will 
treste much prejucice as to constitute a transference of guilt 
from one phate of testimonial evidence to anctner, withou: 
actually establishing the other crimes charged. Your affirmant 
is mindful that oft times, “he Court can render instru.tions tc 
the Jury to obviate the imp.ied prejudice; however, in the case 


et bar, it is most douptful that a lay jury could Jifferentiate 


-26-~- 


between the 


evidence presented and evoid t:he illegal spili- ver 


effect ant.:1, uted. 


“hetorically, is it veasonable to expect a 


Of @ public official of the 


Federal Housinse Administration and the 


| Jay jury to draw the distirction between conspiracy and bribery 


Sane crises releted to the Veterans Administration? If the 


Government should establish the defendant's guilt as to any of the 


four crimes sharaed, it 


iS iniinely that such a lay Jury would 


mov reason out end infere tnet “uilt of th: accused in conspiring 


or bribing a Veterans Admin! stration official inferentially 


establishes the accuses': <1t of either conspiring or bribing 


my MHA, Official. Tats s-tli-aver effect ts insurmountable 


ang cannot be cured OF Cour “struction ov adsnonishment. To 


‘ 


even attempt to protect thir situation woul4 be paramount to 


accentuating the very prefuilcial problem thet is sOuguc Lo be 
celieved. 
In U.S. v. bertelotti,  —_ F 2d. 2(decided 


November 10, 1975, Znd Circuit). the Court stated: 


"The possibilities of sPill-over effect 

"rom testimony on these transactions are 

patent when. . .volu:+ of evidence are weized 

against the ability of the jury to give each 

Gefendant the “nd: vidusi consideration our 

6ystem requires." 

For expediency Purposes, joinder of separate but related 
crimes is legally permissibie. But this Court should be alerted 
to the inherent dangers of combinin;; unrelated criminal acts 
under the roof of an allegec Single indictment by the guise of a 
comaon plan or schene. 


i Joinder is not permissible where the offenses are 
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of similar character. (see Drew v. U.S., 331 PF 24 85; Pummill v. 
U.S., 297 F. 26 34; Patte-son v. U.S., 324 F 2d 310). 

so further augment the defense position, this Court's 
attention is airected to the 1e¢g4l proposition that it is encun- 
bent that the Government rust esteblish a "specific" intent t> 
violate tne stbstantive statute, where a conspiracy is also | 
charged. (U.S. v. Congiaro, 491 F. 24 966). Ina matter of this 
nagnituae, while the Court and the adversaries can or should 
appreciate these very tuportant legal technicalities, they serve 


merely a8 a catalys* to eury contusion and jury misunderstandinc. 


hearsay exceptions or aarnissibility as to Count I related to the 


this Court's attention is once more drawn to the | 


Federai HOusing Aaministrasion ana such Prejudicial ‘Spill-over 
effect as to Count IV relazed to the Veterans Administration; the 
converse is also true. It is problem enough for hoth Court ane 
accused co deal with the hearsay exception rule when confined to 
a singly chargea conspirac:’ ana substantive count. At the within 
trial, in its present posti.re, these legal and practical problems 
vecome manifold. The end result of prejudicial effect to the 
accus?d 18 so devastating that the interests of Justice should 
demand 4 Severance nerein. 


Dated: Brooklyn, New York 
Novenber 26, 1975 


hald rela. | 


MICHAEL S. WASHOR 


‘INITED STATES DISTRICT CoURT 
‘tarsi: DISTRICT OF NEW YORK 


~ageainst~ : 75 CR 856 


STEPHEN ROSENBAUM, 
AFFIDAVIT 
Defendant. 


| STATE OF NEW YORK ) 
i] 
| 


| 
| 1. I am the attorney representing the defendant, 
| 


) s8.: 
CUUNTY OF KINGS ) 


MICHAEL WASHOR, ESQ., being duly sworn, deposes and says 


STEPHEN ROSENBAUM, in the above-captioned matter. 

| 2. I am making this Supplemental affidavit in support 
of the motion t. dismiss the within indictment on the grounds of 
é aial of du ,-ocess and denial of a speedy trial. 

3- Subsitted herewith are affidavits of the defendant, 

STEPHEN ROSENBAUM, and RAMOND B. GRUNEWALD, ESQ. 

| 4. The afiidavit of RAMOND B. GRUNEWALD, ESQ., dem -- 
strates that the Government possessed more than adequate informa- 
tion and facts as early as June 1972, to Justify the finding of an 
incictment. Actually, the Government merely alerted the defendant 
in June 1972 of the nature and scope of its investigation. Quite 
ooviously, as early as February 1972, the Government possessed 
hard facts related to the charges contained in Count Two of the 
within indictment. Again it is also evident that in March of 1972 


the Goysrmment had mors than adequate quantum of evidence to pro- 


ceed te indictment as disclosed >y Overt Act No. 8 under Count 1 

; 4na the revelation of the existence of body tapes and transiscor 
tapes in the F.B.I's possession related to a transaction dated 
March 23, 1972. Further, all dates revealed by the overt acts 
under both conspiracy counts reflect Governmental information 
back to 1971, January 1972, February 1972, and March 1972. Finall - 
it is urged that the Government had obtained the allegation con- 
tained in Count III prior to the "Eastern" trial as Rose Cohen was 
a \cvecnnent witness therein. The "Eastern" indictment was found 
in eaxly 1972. 

>. The Government disclosed the existence of tapes, namés 

of »vrokers and the approximate number of alleged "phony" purchaser 
(5) and the fact that high Veterans Administration and Federal 


Housing Administration officials were cooperating with the Governmént 


6. The Government offered to dispose of the matter with 


& fuiony plea. It is urged that the felony plea was. made in good 
faith by the Government. That "good faith" purports to mean the 
existence of legally sound evidence to substantiate the acceptance 
of a felony plea. 

7. Lastiy, the Government demonstrated that it was read 
to proceed to indictment and would cause only a minimal delay to 
accommodate Mr. Grunewald personally. The indictment was expected 
in late July or immediately thereafter. 

8. It becomes apparent that from February 1972, through 


November 13, 1975, there is little if any reasonable excuse for 


»tie 


such unreasonable and lengthy delay. 

9. The affidavit of STEPHEN ROSENBAUM, details the 
nature and scope of actual prejudice that has occurred during *he 
within unrevasonable delay. It is urged that most of the now 
deceased witnesses and now "missing” witnesses would have been of 
great value to the defense. Firstiy, many Important Government 
witnesses tainted with immunization deals, reduced pleas, lessor 
sentences, etc., would have been met head on by:direct contzx udic- 
tions of their actions and conduct. Secondly, these very wins 
would have been corroborative of the defendant's account cf many 
of the instances in question. Surely, the quality and quantity of 
these defense witnesses would have created a substantial jury 
| question as to the defendant's criminal intent as well as to the 
defendant's actual guilt or innocence. Some say that even David 
|| and Goliath were evenly matched. Yet. without his sling shot, 
what real chance would he have had? Similarly, the defendant, by 
| the presumption of innocence is in parity with the Government; yet) 


without the defense witnesses, the slaughter becomes evident. 


and brought about an indictment in August or September 1972, then 
the ensuing trial would have been truly a "search for the truth." 


In the present posture, because of the unreasonable delay and 


10. Had the Government, by due diligence, acted proper} 
| 


inherent end apparent prejudice to the defense, there seems little! 


; ope that a trial will result ina just verdict. 


i 

| 

li. The four criteria of Barker v. Wingo, (407 U.S. S184 
' 

‘ 


H 
i 
i 
; 


1972), to wit: (A) the len; i of delay; (B) the :eason for delay; 
(C) the accused's assert:.on of his right and (D) the prejudice to 
the accused, have been mit. The length of deley is 3 3/4 years; 
there is no justifiable reason for the delay; the defendant has 

| asserted his right at the very first legal opportunity; and the 
prejudice has been adequately demonstrated. 

Since Barker, fupra, the Supreme Court has considered 
the speedy trial right in Strunk v. U.S. (412 U.S. 434, 1973) and 
Moore v. Arizona, (414 U.S. 25, 1973). In Strunk, supra, the 
| Court held that where the speedy trial right has been abridged, 


| the Constitution required dismissal of the criminal charges with 


| prejudice. In Moore, supra, the Court explained that an cccused 


| WAS not required to even prove impairment of his defense as a 


|| prerequisite to obtaining relief. 


| 12. Further, in J.S. v. Rucker (464 FP. 24 823, D.C. Cir 
| 1972) cited in Approval in U.S. v. Perry (353 F. Supp. 1235, D.D.Cc 
tl 1973) the onus was placed upon the prosecution to provide justifi- 
| cation for the delay, the Court stating at page 825: 


"The burden of which increases with the length of the 
delay." 


| rt is cbvious that the greater the length of delay, the greater 
| weight it should be accorded in the defendant's favor. 

13. In U.S. v. Canty (469 FP. 24 114, D.C. Cir. 1972) 
While the Court refused to diemiss the indictment, the Court rtate 
that when a Government-caused delay was partially excusable, 
then a defendant may be discharged had he incurred substantial 


—_ 


prejudice. 


Oecause there was presumed to be a "reasonable possibility of 


Significant prejudice" due to a three year delay. 


14. In U.S. v. Perry, supra, the defendant was “ 


15. The Court in Barker, supra, stated 
"Of these interests the most serious is the last (impair 


ment of defense), because the inability of a defendant 
adequately to prepare his case skews the fairness of the entite 


System, if witnesses die or disappear duri a dela the 

prejudice is obvious." (Emphasis supplied)) > 
In November 1973, in Moore v. Arizona, supra, the Court said that 
Parker, at page 26: 

"Expressly rejected the notion that an affirmative 
\snonstration of prejudice was necessary to prove a denial of 
the Constitutional right to a » »edy trial.” 

16. Finally, in U.S. v. Macino, (486 FP. 24 750, 7th Cir 

.973), & situation occurred that demonstrates the interwining of 

% speecy trial right and a due process claim. The delay in Macino 
a, Was 26 months; the co-defendant died during the delay; 

| there was no evidence that his testimony would have been helpful 

to the defense; yet, the Court felt that the death of such a wit- 

ness, with first hand knowledge of the events at issue, created a 

atrong possibility of prejudice. 

17. By analogy, the now deceased and now missing witnesses 
for tae caefense worid have directly attacked uost, if not all, the 
Government claims; at the very least, the jury could have had the 
benerit of such testimony to weigh in their deliberations. 

18. The Government has argued that the within prosecu- 
tion is time’y as being within the Statute of Limitations. I 


humbly urge this Court to consider that the Statute of Limitations 
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is not a gcvernmental tool cr wedze to be used at random as an 
excuse for abridgi:g the right to a speedy trial or ae:sai of due 
process. The Government's claim is specious. It undermines the 
rationale of the constitutional mandates. The frame work estab- 
lished by the Statute of Limitations is to prevent stale prosecu- 
tions and unfair and undue prejudice to an accused. If by the 
Government's own conduct it accomplishes the very same prejudice 
and inherent unfairness to an accused, to allow the Statute of 
Liaitations to defeat the instant motion, would be condoning 
vover.usental abuses ind allowing the Government to do indirectly 


that which they cannot do directly by law. 


WHER=FORE, your deponent requests the instant motion be 


granted in its entirety, that the indictment be dismissed, and the 


defendant be discharged. 


d 


Sworn to before me this? 
day of Pebruary, 1976. 


— WW. MARC BPAH ~~ 
Notary Pub'le, State of Now Var 
No. 303777709 Qual. In Nossan Cau 
Loamission tres March 70 1977 
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AFFIDAVIT OF STEPHEN ROSENBAUM IN SUPPORT 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, : 75 CR 856 
~against- 
STEPHEN ROSENBAUM, 


Defendant. 


STATE OF NEW YORK ) 

lcommy oF WINGS) 

STEPNOM FOS“UNBAUM, being duly sworn, deposes and says: 
I. I am the defendant, above named, and make this affi- 


| davit in support of the motion to dismiss the within indictment 


on the grounds that I have been denied the constitutional right to 


a speedy trial and due process. 

2. That as a result of the undue delay by the Governmen 
|| in bringing about the within indictment, I have suffered irreputab 
harm, damage and prejudice, in that several witness, who could hav 
testified on my behalf and proferred favorable testimony are now 
either deceased or nowhere to be found. That these witnesses were 
most important to the defense of my case herein. 

3- In ths latter part of 1971, I had a conference and 
discussion with Anne Promman, known as Ortrud Kapraki; this occurr 
in my office ani Mr. Mack Roberts, a broker-speculator, was 


present thereat. I told Ann: FPromman that my company could not do 


any further business with her because she was a poor financial ris 
and that her several negotiated loans in tre past had gone bad. 
She cried, begged and conapliained that everyone in the industry was 
leaving her out because of the Eactern SErvice Corp rumor that she 
was a Government witness; she actually admitted she was a Govern- 
ment witness and explained that she had the U.S. Attorney's per- 
mission to continue in the ‘bus‘ness.” I told her that I would thi 
about it and she left. Afterwards, Mr. Roberts told me that I 


would be crazy to do any business with her and further stated, tha 


| he would have to reconsider doing business with me if I kept her 


as a client. Netwithstanding, I felt sorry for Fromman, and in 
fact did some business with her thereafter. 

&. -in early 1971, my company, Springfield Equities Ltd. 
| diucontinued all business relations with the "Smith Brothers", who 
were brokers. Mr. Ed Gordon who was: their attorney, and who 
| represented other brokers and individual purchasers of real estate 
told me that the "Smiths" were involved in many Bhady deals--this 
exchange occurred on my promise not to tell the "Smiths" what 
their own attorney had said about them. Gordon, further explained 
that someone with my company was bhaking down” some of the brokers 
we were doing business with, but would not reveal the name. He 
expressed how lucky and smart I was to have severea any relations 
witn the "Smiths." 

5. In late 1971, Louis Solomon, an employee of mine, 
beth as a solicitor and overseer of F.H.A. inspection work, told 


that Doug Holmberg was a thief and had extorted money frou brokers 


A4l 
He explained that Holmberg was asking and taking monies on the 


representation that favorable inspection assignments would be had. 


|Mr. Solomon had been pretent on one occasion when Holmberg obtaine 


| sue illegal money from a broker; Holmberg said what he knew he 
would be "sanned"-fired-if I found out what he had done and 

| pequested Solomon to keep quiet about the incident and say nothing 
to anyone, with his own promise that he would deter all such 
future activities. Mr. Solomon explained to me that he waited unt 
Holmberg had left the company before telling of the incident 
secause he was torn between becoming an informer and the responsi- 
bility oF the loss of Holmberg's job. 

Sometime later, Holmberg sent a reference form to me for 
either a license or a new job, which I refused to comply with, 
still being most annoyed at what I learned about him from Mr. 
Solomon. 

6. In the latter part of 1973, or early 1974, I met 
with Murray Levoy, a broker. We discussed why he had done so 
little business with my company, which was dissolved in October, 
1972. Mr. Levoy related that Andy Hahn had bragged to him that 
he could handle" the Veterans Administration; that for just "smal 
amounts" things could be accomplished. Levoy asked Hahn if the 
bosses (myself and partners) knew of these things and explained 
that we were too busy to be bothered with such incidentals. Mr. 
Levoy, knowing of my plight of no business, no company, aad no 


income, offered me employment, notwithstanding the fact that I 
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7. Mr. Paul Levine, sometime in September, 1973, had 
discussions with Adolpho Kerinella about myself and my company. 


Parinella told Levine that I was "stupid" not to have known about 


was under Governmental investigation. 


Hahn and Holmberg, and all their ‘mproprieties. That when Hahn on 
‘iolmberg did business with Parinella, they agreed not to allow | 
myself or my partners to learn of their improprieties. They dis- 
cussed how to obtain expense monies without arising any of my 


Suspicions; they agreed that they would not ask me for cash and 


‘ust seek checks for out of pocket expenses, no matter how exorbi-| 
tant in amount; their feeling was that I would always be too busy 
to actually question the anounts--especially if they asked for 
checks; this, they agreed, would keep me “off suard,." 

6. Neil Lustig, my brother-in-law and business associate, 
W858 present at Springfield Equities, Ltd. opening party in December 
1970. At said party, many officials of the Veterans Administratio: 
| and employees of the Pederal Housing Authority attended. Lustig 
| #as in a room with Hugh McDonaté and myself alone, hen McDonalé- 
actusily solicited a gift from me. Days ‘-ter, I told Lustig how 


I detested the Federal Housing Authority and the Veterans 


|| Administration personnel and woul? promise them the world but give 


| chem nothing. 
Mr. Lustig also had occasion to speak with Doug 
Holmberg who revealed that at first he, Holmberg, had denied any 


| involvement of myself with -ly improprieties; later on, because of 
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self preservation, he lied to the F.B.I. and inculpated me--but I 
had nothing to worry about because he had seen an F.B.I. report 
| duwonstrating a denial. 

In late October or early November 1970, I was with Mr. 
Lustig at the Federal housing Authority Building Resteurant. 
Sitting alone was Rose Cohen. We both joined her for lunch (I | 
eventually paid the check). We discussed the upcoming opening 
party without specific date and Cohen was told that we would call | 
her and have her invited. I do not recall if she wes actually at 


tl) party. Hose Cohen indicated that since I was going into new 


|, Ventures it wouia be to my benefit to keep in :ontact with her. 


| This was the only time I was in her company and never met her again 
otner than in passing at the Federal liousing Authority offices. | 
I honestly believe that I never even apoke to her afterwards. 
Mr. Lustig also knew Mr. Kessler and Mr. Orlorfrf, both 
personally and professionally. In 1971, Mr. Lustig had discussion 
with them, individually, as to why he and I were not partners as 


we were so close. both men told Lustig that I was the oniy one i 


the business that was "100%" clean. They told Lustig tha: I was 


} 
not a "businessman" and would always have cifficulty with ny com- | 
} 


pet*’ticn. They commeuted that the industry needed a few men like 
myself, to keep Shings cn the level. | 
Also in 1971, Lustig was present at an incident involving 
Mr. Orlorff. Springfield Equities Ltd. did not obtain an insurande 
certificate on a particular case because of a complaint to the 


Veterans Administration, involving incomplete work. I=-ewetuwetty 
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I actually repreimanded Orlorf and questioned how he could write 


off the work and allow and permit my corpany to cle*e a loan undor 
sircumstances where work was still to be completed. 

9. Herman Gelman, my father-in-law, who lived with me 
and was aie was present at an incident including Donald 
Carrol. in E421 s972, Don Carrol called my home--he spoke to 
Gelman and was inviied over to the house. Gelman knew Carrol, 
also, for many years. When I came home that night, Carrol was in 
the den with Gelman. There was at least an hour's discussion 
teexveeftexr. Carrol told us of his "big" protien with the bank; 
née nad issued an illegal commitment in reference to Sparticus 
Securities Corp.; he related many details to us; he said he neede:: 
20,000 to straighten it all out. The bank President, Jerry Auci, 
told him he would be exposed unless the bank recevered. Carrol 
told us that everyone he had gone to see came up "lana” cause 
his high position in the Federal Housing Authority. We further 
discussed what impropriety there would be if I shewe - Loan to 
Federal Housing Authority official. We discussed Ge!:.. making 
joan instead of myself. We left off with the fact tha. I would 
Giscuss the matter further with my partners and get b.-« to hin. 
Carrol pleaced with me to help him, at least in some “mount; he ss i 
tuet every little bit would help. | 

10. Al Bennstein, my former partner, left the business | 
in 1970. He had previously loane¢ Don Carrol money when Carrol wap 
employed at Kings Laffyette Cank, in Brooklyn. There existed a 
note that was destroyed when Carrol paid the money back. ~ 

11. Osneg o Drago, a broker, had discussed contacts 
with me in regard t5 the Federal Housing Authority. He told me 

ate 


that I was one of the few men that was "100%" legitimate and that 
he would be happy te ito business with me and my company. 
12. Monroe Kaufman, @ Sroker, expressed tu me wow 
| pleased he was doing business with us in contrast with the many 
other "big" shots ir. the industry. 
13. Sol Pox, a speculator, investor, and broker, was 


| stopped by my company in many cases because of improprieties. I 


| did net certify his matters until all the incomplete work was 


finished. While this was quite a nuisance to him, he marveled at 
3 1 ‘gwity and the fact that I refused to 4o w.iat the others 


(é.ia UUing n che int “Ty. 


14. Fernanco Arias, real estate broker, was present on 
at le’ cwo or three occasions when the "Smith" brothers and 
myself dis. ssed monies for appraisers. I hac told the "Smiths" 

| that I would not de involved in such illegalities «.. 1 ht 
the whole thing would turn into a monster. I explaine 

| appraisal was subject to scrutiny by supervisors and a volve- 

| ment would lead to "trouble". 

15. Louis Sol.mon told me he would contact Hernan 
Keller, who was an active attorney for several brokers i 
investors. Solomon told me that Keller related the Holmverg story) 
to him, more particularly, that Holmberg was fired t7 Sirote and | 
Company because he was considered a "shake down” artist. Unfor- 
tunately, Keller had died before I spoke to him about this matter 

16. Nqil Lustig died on March 24, 1975. 
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Herman G@iman cied on November 22, 1975. 


a8. Paul Levine died on January 6, 1975. 
! 19. Murray Levoy died on August 18, 1975. 
i 20 Leuis Solomon (‘ed on Mareh 15, 1972. 
| 21. 8d Gorder cied in January 1972. 
22. Mack &6.¢:%s died in December 1971 or January 1972. 
23. wnerman Keller died in the summer of 1972. 
24. Bernstein, Drago, Kaufman, fox ar<i Arias, ere not 
listed in the telerhnone directories of New York City. Checks with! 
“re §°8 compantes acd electr‘: companies and lecal post offices 


Caiy to revea” their present locations. 


| 
| 
ay | 
25. All or most of the people aliiuded ts axova, I feel,, 
|| would have come forward to testify at my trial, either voluntarily 
j 
| or by subpoena. | 
26. I have communicated all of the above-mentioned 
circumstances to my attorney, MICHAEL WASHOR, during fiw wer ieney 


of the investigation. 


STEPHEN HOSENBAUM 


2 
Sworn to before me this 2 
day of February, 1976. 


Ne Yemen nee oe 


| 
| 
| Wotary Public : | 


- 66 YANO SFA hee | 
Notery Pio‘c, Shite cf Ng Yor 
No, 3077770) Coal. fa Nassaa Ch 
Comncsvioa Expireg Mare 50, Sova 


5 
i 


BEST COPY AVAILABLE | 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, : 75 CR 856 
~against- 
STEPiiEN ROSENBAUM, : APFIDAVIT 


Defendant. 


STATE OF NEW YORK ) 
38. 
POUNTY OF KINGS 


RAYI.ONI Bb. GRUNEWALD, ESQ., being duly s#orn, 


ts I am an attorney admitted to practice in the State 
|} of New York, and the Federal Eastern District Court for hew York. 
2. That sometime in October 1971, I was cc” 
STEPHEN ROSENBAUM of Springfield Equities Ltd., with 
potential problems that might exist with the Federal H «" 
| Authority and Veterans Administration violations. 
3. That thereafter, several conferences and d:«* .asions! 


| followed anc on June 16, 1972, my associate and partner, - Norman 


Turk, was in contact with the United States Attorney's of ice, 


| one Mr. Anthony .Aceetta. 


4. On June 16, 1972, a search warrant was execuced at 
Springfield Equities Ltd; thereafter, having been advised of the 


execution of a search warrant, Mr. Turk met with and conferred 


with Anthony Accetta, Assistant U.S. Attorney. The substance of 
that conversation is sontained in a file memo, a photocopy of same 
oeing annexed hereto ind made a part hereof, as Exhibit a. 

5. heveatees, on June 22, 1972, I conferred with 
Assistant U.S. Attorneys Anthony Accetta and Gavin Scotti, in the 
presence of my associate, Michael Gillen. Pile memorandum was 
prepared relating to the one hour conference had herein. The 
substance of said conference is as follows: 

That the investigation concerned a few Veterans Adminis- 
tration files and the Government had tapes with respect to one 
transaction. 

That Stephen Rosenbaum is the investigative subject of 
some 50 to 60 odd cases and that the company is also a "target." 

That the Government has two, three, four or five people 
testifying, who were phony buyers set up by Springfiels 

That a felony plea was offered by the Government and 
counteroffers of a misdemeanor would not be considered at that 
time. 

That the Government had an investigator from the 
Veterans Administration "taiking." 

The Government disclicsed that Thomas Jones, an alleged 
prosepctive buyer with Springfield Equities Ltd. was an agent of 
the F.B.I. That there existed tape conversations with Agent Jones 
and Stephen Rosenhaum; the electronic surveillance included both 
@ body tape as well as a trarsmitter. The Government even offered 


"extracts" of the conversation ariMr. Accetta cited several 


adie 


examples ; ALleged iilegal conversations. 
The Government suggested having Mr. Rosenbaum alerted to 
Alonzo Sim vrokers who hid done business with Spring- 
Quit 
haa not at that moment decided whether or 
not to praceed against Noser alone, on a relatively few count 
indictment or on a muiti-defendant, multi-count indictment. | 
Mr. Accetta stated he might hold off on indicting 
Rosenbaum through the end of July, 1972, because of a courtesy to | 
pending military coiigation, but that the Veterans 
ration and #ederal nousing Authority will probably act 
against Springfield Equities Ltd. 


That approximately one month later, Mr. Rosenbaum 


| 
retained wad present counsel, MICHAEL WASHOR, £SQ., and my servicep 
' 


>} + Suna? + 
“nen verminarcvec. 


Sworn to before me 
day of February, 


¥ 


ee Se oe ne nee eee 
j 


Notary Pubdlic 
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MEMORANDUw»M 


Re: Springfield Equities 
Date: June 16, 1972 


From: Norman Turk 


At about 10:30 A.M, Steve Rosenbaun of Springfield Equities 
called to inquire as to whether or not a broker shoul: be given 


a copy of a closing statement on an old file, >ecause he was 


evidently asked this by the Smith Brothers, who appeared before 


@ grand jury. I advised Roscnbaun to show re the file and we 


would discuss it further, 


When I returned to the office about 1:00 P.M. Mr. Rosenbaum was 
Waiting and advised me that following the initial call to mc, 
three Special Agents of the Federal Bureau of Investigation 
presented themselves at Springfield Equities with a search warrant 
for two files concerning VA applications, The premises were 152 
Sumpter Street, Crooklyn and 1677 Prospect Place, Brooklyn. The 
F.BeIl. agents also requested that Mr, Rosenbaum contact Assistant 
United States Attorney, Assetta at 596-412. at about 11:00 Asti. 


on Monday, June 19, 1972, 


While Rosenbaun was at our office, I communicated with Assetta 

and saw him on June 16 at about 4:00 P.M, During my conversation 
with Assctta, he told me that on both of these homes the prospective 
purchaser is one, Thomas Jones, and that he contends that Steve 


Rosenbaum took credit information to be used for vA mortgage 


insurance application and that “teve Rosenbaum told Jones to 
foam. 

inflate his income and conceal an existing bank role, lie further 

Stated to me that !ir. Jones had body microphones and the 


conversations were recorded, 


As a point of information the VA either rejected tie proposed 
40cations or came back with too low an appraisal figure so that 


no loan was consummated on either property. 


Assectta also claims that the broker was told to pay the appraiser 
and that Rosenbaum said "He needed $50.00 up tront to take care of 


someone at the VA," Assetta Sucgested I speak with client about 


possible relationships at VA with possible bribing and also 


Suggested I inquire about a consunnated transaction with Charles 


ae 


anc Nancy Douglas of 90 Aberdeen, 


° ee ae — 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 75 CR 856 


NOTICE OF MOTION 


- againsE - 

STEPHEN ROSENBAUM, 
Defendant 
PLEASE TAKE NOTICE that upon the annexed affidavit of 

MICHAEL WASHOR, the attorney for the above named defendant, duly 
executed the lay of May, 1976, and upon all the proceedings 
neretofore had herein, a motion will be made in the United States 
District Court, Eastern District of New York, before the Hon. 
John F. Dooling, Jr., a Justice thereof, at such time and place 
as the Court may determine and designate, at the 
Courthouse, 225 Cadman Plaza, in the Borough of Brooklyn, 


and State of New York, for an order granting a judgment of 


acquittal herein, or alternatively setting aside the verdict of 


the jury and granting the defendant a new trial, and such further 
acts as to the Court may seem just and prope) 


Dated: Brooklyn, New Yori 
May ¢ 2B7G 

MLCHALI 

ACtorney 

Office © P. 

lo Court Street 

Rrooklyn, N.Y. 

TR 5-1292 


UNITED STATES DISTRICT COURT 
CASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 


- against- AFFIDAVIT 
STEPHEN ROSENBAUM, 75 CR = 856 
Defendant 
STATE OF NEW YORK 
COUNTY OF KINGS 

MICHAEL WASHOR, being duly sworn, deposes and says that: 

1. I am the attorney for the above named defendant. The 
defendant is now moving for either a reargument of the motion 
made during the trial herein, under Rule 29 of the Rules of 
Criminal Procedure for a judgment of acquittal or for a new trial 
not withstandino the verdict of the jury as hereinafter explained, 
pursuant to Rule 33 of the Rules of Criminal Procedure. It is 
believed that the Court waived the seven (7) day period described 
in Rule 33. 

2. The indictment herein charged the defendant with two 
conspiracies under 18 U.S.C. 371, the first count chargine such 
a conspiracy and designating that the purpose of the conspiracy 
was to viclate 18 U.S.C. 201(b)(f£). The fourth count likewise 
charged a conspiracy under 18 U.S.c. 371 but alleged that the 
purpose of the conspiracy was to violate 18 U.S.C. 201 (£). 

3. Count two of the indictment, the Surviving substantive 
count, charged the defendant with a violation of JISC. 201(£) 


which provides that it is a crime to give a gratuity to an 


L 


| 


| 
| 
| 


employee or agent of the United States, either for havina per- 
formed an official act or to be performed. Count three of the 
indictment under which the defendant was acquitted, charged the 
defendant with violating 18 U.S.C. 201(b) which is a bribery charge. 
The bribery charge carried a penalty of 15 years in prison or a 

fine or monetary penalty described in said statute or both. The 
Substantive count under which the defendant was found guilty, 


namely the giving of an unlawful gratuity, carries a penalty of 


two (2) years imprisonment or a fine of $10,000 or both. Thus the! 


defendant now stands guilty of the two conspiracy counts and one 
substantive count. 

4. While the jury was deliberating the defendant asked the 
Court to charge as a lesser included crime, 18 U.S.C. 209 which 

that "whoever, whether an individual... pay, or makes 

any contribution to, or in any way supplenents the Salary of, any | 
such officer or employee under such circumstances which would make’ 
its receipt a violation of this subsection..." and then provides 
for a fine of $5,000.00 or a one (1) year jail term. That section| 
is the second paragraph under subdivision (a). Subdivision (a) 
prohibits a salaried employée of the federal government from 
receiving any consideration aside from his salary. 

Di [t is believed that the colloquoy or arqument as to 
this wes not recorded by the Court reporter. Counsel was given 
leave to make a post-conviction application as to that issue 


herein. 


6. Counsel is also constrained to suqqest chat the verdicts 


should not stand because lesser counts should not have been sub- 
mitted to the jury. The prosecution's case was the defendant had 


a specific intent to influence government officials to act as he 


| 


desired or in other words to influence them by means of a payment. 


There was no disputed element as to this, as the defc idant did 
not testify and hence by his testimony did not deny the acts. 

The insertion of the gratuity count, it is submitted, was at 
ontion of the prosecutor. Similarly, the insertion of the 
gratuity charge as a part of the conspiracy under the fourth 

of the indictment was also at the option of the prosecutor. 

is submitted that 201 (f) was a lesser count and acted as a 
“safety valve" to serve the case if the jury was not convinced 

of the guilt of the defendant in ge to the spiracy to offe: 
a bribe and the bribery. 

7. It follows therefore that if the defendant were not 
guilty of the gratuity count, it would seem that the conspiracy 
counts must also fall because the defendant was adjudged innocent 
»9f performing the aims of the conspiracy namely the bribery. In 


other words the intent to violate the federal statute in question 


| 
| 
was not there. 


8. On the other hand if the Court is not inclined to render 


| 
' 


a judgment of acquittal then counsel Suggests that the defendant 
be afforded a new trial for the ensuing reasons as well as the 
arguments set forth in the accor yanying memorandum of law. 

9. 18 U.S.C. 209 provides that it is a misdemeanor to give 


&@ government employee who draws a salary a consideration which is 
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in addition to the salary the employee draws from the federal 
government. Put another ibery is based on a specific 
intent to influence a government employee in his act or judoment 


within the scope of his duties. The giving of a gratuity is a 


crime because it is a payment for an act that in fact the employee| 


must perform anyway; while it is a misdemeanor under Section 209 
to supplement a government employee's salary. Absent a specific 
intent, and the purpose of paying a government employee for what 
he is supposed to do without a payment, then all that is left is 
the giving of the government employee an increment in addition to 
such employee's salary. The misdeameanor it is put therefore is 
a lesser included crime within the environs of a gratuity statute 
18 U.S.C. 201 (£). 

10. Since the offense under Section 209 is a misdemeanor, 
it would seem that the two conspiracy counts should also have 
included as a lesser included crime an agreement to violate 18 
U.S.C. 209. Since the violation under Section 209 is a mis- 
demeanor, then under 18 U.S.C. 371 the conspiracy would be a mis- 
demeanor. 

ll. It is also urged that the request for the supplemantal 
charge was timely made. As the accompanying memorandum of law 
shows it is a common practice for the Courts to vive supplemental 
charges while the jury is deliberating. See Rule 30 of the Rules 
of Criminal Procedure. 

12. Furthermore, since the substantive count defendant was 
convicted under required concerted action, defendant could not 


be convicted of conspiracy. 


13. Prior to trial the defendant moved for a dismissal of 
the indictment because of the delay in procuring an indictment to 


the defendant. The defendant renews that motion also. 


| 
| 
| 
| 


WHEREFORE, it is respectfully requested that the reli 
set forth in the annexed Notice of Motion be granted. 
Sworn to before me this 


day of May, 1976 


ee 


MICHAEL WASHOR 


pr! EVOE ME 
AS8 


DFK:nad 


NY 147-2142 


The following meeting between DONALD CARROLL and 
STEPHEN ROSENBAUM on August 24, 1972 was recorded in the 
parking lot of the Diner, Merrick Road, Bellmore, 
New York, through a radio transmitter on the person of 
DONALD CARROLL. 
CARROLL: Hi ya 
ROSENBAUM: Hi-:. there, how are you? 


CARROLL: A little nervous (Inaudible) (M). 
A couple of days ago, I had a visit 


ROSENBAUM: From where? 

CARROLL: From the boys, from the boys. They came in 
the office. Why don't we sit inside. Do you 
think anybody can see you? 

ROSENBAUM: Who came in ? 

CARROLL: The FBI came in and they started asking all 
kinds of questions about your outfit. Right? 
How well do I know you? Who LOU LERNER is? 
How well do I know LO! 7nd all, you Know, and 
s0 on and so forth. 

ROSENBAUM: Yeah 

CARROLL: Ah, I didn't think too much of that, 

ROSENBAUM: Yeah, 


CARROLL: But then I realized that the auditors are in 


DFK:nad 
2. 
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ROSENBAUM: 
CARRCLL: 
ROSENBAUM: 
CARROLL: 
ROSENBAUM: 
CARROLL: 


ROSENBAUM: 


CARROLL: 
ROSENBAUM: 


CARROLL: 


ROSENBAUM: 
CARROLL: 


ROSENBAUM: 


‘How do ye, how do ya... 


. | 
Uh huh, don't worry about anything, all right? 
Youre sure? ; 


Eh, youshnuck, I don't... 


| 
| 
| 
| 
| 


ee+e-Gid it happen. 


«eno I don't mean that, but how did, how, well 
what about the two? How did you bury the two 
thousand? , ‘ 


I don't know what you're talking about. I 
don't even know whatyou' fre talking, about. 

I don't know what you're talking about, I 

don't know whatyou retaiking about. 


You're sure? Do I have.... 


Ah, ah. I don't even know what you're talking 

about, I really don't know. I swear to God... 
IA)...I don't know what you're talking about... 
Mage understand me, right? 


Beautiful, beautiful...Well beauti...I haven't 
even been home in. two days, 


OK 


Beautiful, I:i., I'm here in, I'm here in, 

I'm here in, SIEVE, I'm here in Freeport with 
the broag for two days. I having a little, 
you OW. 


Oh. 


ot an ceeeusion 
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CARROLL: 
ROSENBAUM: 


CARROLL; 


ROSENBAUM: 


CARROLL: 
ROSENBAUM: 
CARROLL: 


ROSENBAUM: 


CARROLL: 


ROSENBAUM: 
CARROLL: 


BREAK 


Well what else is new, you know, 


‘ | 

Ah, I don't need, ah, when you mention these 
things I don't even know what you're talking 
about. You understand? I can't even discuss 
it with you, at all, | ; 


I héve nothing to worry about. That's all I‘m 
concerned about, STEVE, 


Now, wait a minute. When you say something to 
me, you were only a friend of mine, I mean, I 
knew you for many years, I mcan ah, that has 
nothing to do with anything as far as what you 
are talking about, I don't know what you are 
discussing. Ah, you can't put me in that 


categorization, I never did it and I 1ever 
will. 


I not, you know, when it came to me they.... 


There is no way 


eee SOunded, they sounded like they knew more 
than they were supposed to know, 


There is no way. ‘there is no way they can 
pat me in that class, no matter what, no matter 
what you understand? Take care. 


All right, ah, I, I can't, I canit, I can't 
Give it back to you right now 


I don't want to (IA) 


Get out of here, Have a G0o0d day, 
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CARROLL: 


ROSENBAUM: 


CARROLL: 
ROSENBAUM: 


ROSENBAUM: 


CARROLL: 
ROSENBAUM: 
CARROLL: 
ROSENBAUM: 


CARROLL: 


‘care of anyone. 


Know more than you're saying, you know a 
little too much more than you're saying and 
then, then I got nervous about the... 

| 
No, no, no, I don't even (IA) :said that you 
know these guys are the worst'people in the 
world. And when I tell you they are the worst 
people in the world... 


{ 


we 
You're telling me, I, I know oS Pe 


OK, fine, but, you know, they look for pressure 
from every point, which I never had any part 
of, never, no matter how far, no matter how 
far I have to go if they are looxing co prove 

@ case against me, let me tell you something, 
if I have to go to jail in defense of any 
action, I will go to jail. But I'm not, I 
never took care of anyone. I will never take 

I never took care of anybody, 
you understand? 


All right...you, you have this buried, that's 
all I care aoout? 


I don't know about anyone else, that's my, 
that's my (static - inaudible) you understand? 


All right, lim glad.... 
I never had any part of it 
I'm glad I spoke to you 


OK, yes, good. There's lot of things that 


(IA) 


I mean, I caift, I can't talk on the phone, 
you know 
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ROSENBAUM: I don't even want you to call me bec@use 
‘you know (static - inaudible) 


(Static) 


CARROLL: I'm heading east on, I'm heading west on 
Merrick Road. . 


EXCERPTS FROM TRANSCRIPT « « » @ « 
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Carroll - direct 
DONALD SR RRA Bi Bary called as a witness, 
having been first duly sworn by the Clerk of 
the Court, *estified as follows: 
DIRECT EXAMINATION 
BY MR. GOULD: 
Q Mr. Carroll, could you please keep your 
voice up so the last juror here can hear you? 
State your name for the Jury, please. 
Denald Carroll. 


Mr. Carroll, what is your present employ- 


A Salesman with a whosesale fish company. 
Q Wow, I refer you back to November, 1971, 
by whom were you then employed? 
A The Federal iiousing Administration. 
And your pcsition? 
Director. 
Q Now, before you worked for the Federal 


Housing Adminstration, where did you work? 


A I was vice-president and mortgagor for 


1e Lawrence-Cedarhurst rederal Savings & Loan. 
While working for tnat bank, did there 
time when you made certain commitments on mortgages? 


Yes, there was. 
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Q Describe as carefully as you can, to the 
Jury, exactly what happened? 

A It is my duties as mortgagor to try to 
bring in the business, so to speak, and take the better 
mortgages and process them and bring them before a loan 
committee where they are approved or declined, at which 
time, if they areapproved, a mortgage commitment is 
sent out to the prospective buyer. 

At one time there was some discussion 


with myself and the president of a bank and out of 


sheer vindictiveness -- 


MR. WASHOR: Objection. 


THE COURT: You wouldn't know. You can only 
guess at his mental state. 

Tell us what he said and what occurred. 

THE WITNESS: The vindictiveness was on 
ny part, not the president's part, to clarify 
that. 

Is it all right to use the word? 

THE COURT: Yes, because you are the expert 
on your own mental state. 


TiE WITNESS: Hardly, your Honor. 


ing on my part, I proceeded to write on my own behalf, 


A (Continuing) In any event, through this think- 
| 
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without the benefit of the bank, some $2,000,000 worth 
of mortgage commitments. 

“) When you say “write” on your own behalf, 
you were writing the commitments on behalf of the bank; 
is that correct? 

A They were on bank stationery. They did 
not have the benefit of the full loan conmittee. 

Q In other words, the loan committee of ‘the 
bank had not approved? 

A They had not approved nor did they know. 

Q It was a private bank? 

A It was federally chartered. 

THE COURT: Was it owned by stocxholders? 
THE WITNESS: Yes. 
Q Continue, please. 


A These mortgages were written over 4 period 


of approximately two months, at which time I was selected 


to become the director of the Federal Housing Admini- 
stration in iiempstead. 
ir. Carroll, one moment. 
Up to this point you had issued a commit- 
for $2,000,000 in mortgages. That doesn'é mean you 
somebody you would give them money, does it? 


A jo. This is strictly paper, no money was 
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transferred at this point. 

Q But the bank was in effect. going to buy 
the mortgages from the people you promises them to? 

A Yes, sir, a commitment issued on behalf 
of the bank which will be honored by the bank, and 
the money in the face amount of that commitment would be 
igsued at the time the mortgage is closing. 

Q Referring to Government Exhibit No. 1 in 
Evidence, the person you told you wrulu take these mort- 
gages from, who was that? 

A It was a mortgage company. 

Q Would you give us the name? 

United Institution. 
So, theugh you were not Fanny Mae or Gi 
you are talking about this transaction here? 


A It had notning to do with Ginny Mae or Fanny 


Q but the mortgage company was going to sell 


you the mortgages at whatever the discount rate was; is 


that correct? 
A That's right. 
When you tcld United that the bank would take 
these iortgages had you told the peopie at this mortgage 


company that you nad authorization? 
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I simply asked them: Should there be 
any questions about the mortygayG@s, any problems at all, he 
should contact me and not anyone else in the bank. 
At that point I daon't believe they knew. 


jow, in the period between the time 


you gave the commitment and tae time you were tnén ap- 
j Pp 


pointed to be director of tne FiiA, waS there any chanye 


in the discount rate? 


Yes, unfortunately, the discount rate 
changed and tha point structure went down or up -- however 
you can say it ic weat from what I was writing at ti 
time, 949 or 38, 3 then went to 97, a three-point discount. 
e; these mortgayes were now worthless 
then, at the time you offered the commitment? 


A 


people to pick uj thecc 
Jsolutel 
after you were appointed to be neaa 
talc -ay actions to try to cover 


while you were working 


can readily realize -- 


jectioa, your lionor. 
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COUR: Well, whatever. 
object *c tne word and move to strike 
tne word? 
MR. WASHOR: ; your Honor, 
COURT: 
JO you want to rephrase the sentence, 
Mr. Carroll? 


WITNLSo: I will try, your Honor. 


Jo you know 2 person named Stanley Sctor-ontoa 


do. 
Can you t2ll me who Stanley Sirote is? 
was tac >resiuent of Inter-Island Mortgagee 
Corporation. 
tcaue the director of the FuA, 
did you talk to Air | about these transactions? 

{ approached Mr. Sirote and 
asked if there was a possibility of he or his company 
purchasing a oroup or all of these mortgages, so the 
bank wouldn't retain tia: n their portfolio. 

anc would -.° purchases of these mortgages 
have resulted in a loss +> his company as a result of the 


iscount rate? 
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Did Mr. Sirote agree to do this? 
Yes. 

Did he ask for anything in return? 
Yes. 

Q What did he ask you? 

A He asked that I promote two employees 
presently in the FHA office to a higher office at the 
time. 

Q Did you do that? 

A Yes, 

Q Did you subsequently plead guilty to taking 
a bribe in connection with this transaction? 

A Yes. 

Q While director of the FHA, did Mr. Sirote 
ever send you anywhere? 

A I took a trip to Florida with my family 


on his behalf. 


Q Did you subsequently plead guilty to taking 


a bribe for this transaction? 

A Yes. 

Q Were you at all personally friendly with 
Mr. Sirote? 

A I knew him a number of years. 


Would you describe yourself as socially 
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friendly with 


A little rore than the normal business 


relationshi; » have with these brokers and so forth, 


yes. 
you rene. ver a time in 1972, August, 1972, 


when tie FI cae to see you involving these transactions? 


is the month and year right? 


WASHOR: I don't know. 
Tiuik COURT: You were just asking for a 
nearing? 
WASiOR: Yes, 
GOULD: I believe it is August, 1972. 


WITWoss: Yes, Il remember those occasions. 


(Continued on next page.) 
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DIRECT EXAMINATION 
BY MR. GOULD: (Cont'd.) 
Did they ask about the transactions? 
Yes. 
Initially did you tell them the trutz? 
The first encounter with the PBI [ didn't 
truth, no, I didn't. 


Would you briefly describe that encounter 


With the FBI agents? 
Yes. 

A They came in the office and had a discussion 
with me that lasted a couple of hours, I believe. They ran 
through the whole gambit of how I am and what I am and 
got it around on the subject of mortgage commitments et 
cetera and I denied knowing about any illegal activity and 
that's the way the meetinc ended -- with my denying it. 
Excuse me, this was Auqust. 

Q I believe it was August -- excuse me -- no, 
I believe it was much earlier, probably around April. 

A Yes, that's why I asked that question because 


the first meeting I recollect having with them, I had 


denied everything that they questioned me on and 


specifically the mortgage commitments and et cetera and 


| 
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that I knew nothing about illegal activity at that time. 


Q You told them that? 


A 


Yes. 


Q 


That wasn't true? 
A Definitely not true. 


Q Did you subsequently go to see the United 


States At sorney? 
A Yes, after another meeting with the FBI. 


Q Did you agree to plead guilty? 


A Yes, I did. 


Q Did you, in fact, about September of 1972, 


> 


plead guilty to the two bribe counts that I mentioned? 


MR. WASHOR: Objection as to the sentence 


he received. 


A Yes, I did. 
Q Involving the Florida trip and Stanley 
Sirote? 
A Yes. 
Q Were you sentenced? 
A I was. 
Q What sentence did you receive? 


THE COURT: >, I think it would be proper 
on cross and may therefore be proper to the jury 


at this time. 
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2 || THE WITN.{SS: Is it all right *o answer the 


3 question. 


4 | MR. GOULD: Yes. 

5 | AN I received ten years for each count concur- 

6 | rently. 
| | 

7 ji Q Was that later reduced to five years? 

8 || A Yes, it was. 

9 | Q Do you know who Bernie Roth is? 

10 | A Yes, I do. 

ot Q Tell the jury his position in 1972. 

12 | A Bernie Roth was, I believe, president of 

13 | the United Mortgagee Corporation -- United Institution. | 

14 | MR. WASHOR: Objection unless there is 


15 | relevance to be demonstrated. 
16 MR. GOULD: I will make an offer of proof 


17 || at the side bar. 


18 | TIE COURT: Very well. 

19 (Side bar) 

") THE COURT: What's the man's last neme? 
21 || MR. GOULD: R-o-t-h. 


22 | Mr. Carroll solicited several mortgage people 


2:3 to get m rev, some of them turned him down and 
24 || particularly in view cf M~. Washor placing heavy 


25 emphasis on Mr. Rosenbaum and the money. One 
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made him sign a promissory note to pay the money 
back. Mr. Roth alsoOsubsumed some mortgages but 
asked no favors of Mr. Carroll, never had favors 
dore for him that Mr. Rosenbaum had done for him, 
by Mr. Carroll. This is to get the background of 
the different people he solicited, how they 
responded and particularly the ambience of the 
intentions of the people. The person loaning 

money signed a note and he was therc wher. his house 
was sold to get some money back. 

MR. WASHOR: My objection is that the Govern- 
ment is trying to establish guilt by comparison as 
to what was done or not done by others. 

THE COURT: I take it you won't be able to 
show that any of this or any of the other 
transactions were known to Mr. Rosenbaum. 

MR. GOULD: No -- but -- well, no. These 
are crimes which he's not prosecuted for and we have 
the raynt to bring them out on direct. 

THE COURT: If he pleaded to them.-: 

MR. GOULD: Well, were any witnesses -- that 
part of the agreement he was not prosecuted for. 

THE COURT: That part of the agreevient you 


can bring out but not details unless it was known 
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to Mr. Rosenbaum otherwise his conduct would h ve 
bo be measured by what Carroll disclosed to him 
and he disclosed to Carroll. 

MR. WASHOR: I suppose if by accident I 
opened the door on cross that changes -- 

THE COURT: It's hard to keep it closed again. 

MR. GOULD: There were mortgage people who 
turned him down and I think the jury would get a 
distorted picture of this whole operation df it 
sounds like everybody he went up to said, sure, go 
ahead, there's no problem, the jury will get the 
picture this is an okay thing to do. kK» was even 
turned down by Harry Bernstein -- I can't give the 
jury the background on that. 

THE COURT: Who is that? 

MR. GOULD: The nine month trial thing. 


THE COURT: I don't think this is a questior 


of the trade or anything like that. It's right 


or wrong in terms of Mr. Carroll's transaction with 
Mr. Rosenbaum in the absence of something that 
would come to Mr. Rosenbaum's notice. He might 

say he knew you were dealing in such a way that you 
were on the take but that's another thing. 


MR, GOULD: As I stated yesterday after 
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trial, no matter what the law is on this, there is 
going to be a certain amount of jury sex appeal 
and a certain amount of not jury sex appeal and if 
they get the feeling that everybody in the business 
did it -- as a matter of fact when Bernie Roth did 
it he didn't ask for favors as Mr. Rosenbaum did. 
THE COURT: I don't think I can do that 
because I think what you are trying to do -- not 
what you are trying to do but the effect of the 
evidence would be to present to the jury a sort of 
empirically derived standard of honesty. I don't 
think you can do that. I think that‘ the standard 


of honesty has to be derived from law and not from 


people's compliance or non compliance with it and 


that the facts and all the facts related to the 
transaction are what probably belong to the 
jury. 

Now, you see, if it was the other way 
a, ound, if Mr. Rosenbaum's defense was brought out 
through Carroll that this was honestly a loan and 
that's all, then if you had such evidence, you 
could show two other transactions and they were 
with people in the FHA or VA and there were no 


other liens. 
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In other words, he doesn't go around lending 
money to people but only personal loans with 
people in a position to help in business. This 
isn't that. 

MR. GCULD: May I bring out Mr. Carroll 


solicited only people in the business; did not 


solicit any personal friends? 


THE COURT: Yes, you can ask him that. 
MR. GOULD: One last thing I will gladly 
trade, not being able to use this evidence for a 


charge to the effect of your answer to me is that 


the law is what the law says and not what the 
standard is. I would, in fact, request something 
like that. 

THE COURT: We'll see. Judges are not 


estopped from committing their follies. They are 


permitted to recover towards wisdom. 


(End of side bar.) 


(Continued on next page.) 
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Q Now Mr. Carroll, did you also solicit help in 

problems from other people in mortgage companies? 

A Yes. 

Q And did some other people help you? 

A Yes, they did. 

Q And was it part of your agreement with the 
Government that you would not be prosecuted for those trans~ 
actions in return for pleading guilty and cooperating with th 
Government? 

A Could you elaborate? 

Q Was it part of your agreement the Government, 


in turn for your plea of guilty, and your cooperation, that 


you would not be prosecuted for the other criminal acts? 


A Yes. 


Q Now Mr. Carroll, when did you stop as director 
of the FHA? 
November 3, 1971. 


Now, you were director of what branch of the 


Hempstez i Insuring Office in Hempstead, Long 


What ara did that cover? 


The eleven counties, the five boroughs, parts 


of Westchester. 


Q 


business field? 


A 


Q 


A 


Q 
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How long have you been working the mortgage 


Approximately 20 years. 


Nine months. 


Now, as director of the FHA, was it part of yo 


duties and responsibilities to be familiar with tne rules and 


regulations of the FHA? 


A 


Q 


A 


Q 


Yes, I would think so. 

Were you familiar with those rules and regulati 
Yes, I was. 

Were you familiar with the wav the FHA operated 
Yes, I was. 


Now Mr. Carroll, I'm going to show you what has 


been marked into evidence as Government's Exhibit No. 2. Do 


you recognize 


A 


Q 


commitment is 


request for a 


that as an FHA file? 

(Document shown to witness.) 

Yes, I do. 

Now, could you tell the jury when a conditional 
issued -- 

THE COURT: By the FHA. 

-- by the FHA? 

A prospective buyer or broker will submit a 


conditional commitment or an appraisal of that 


| 
| 


| 
| 
Now, how long did you remain director of the rake 


7 
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property and when the house is appraised, the FHA will put a 


figure on it and issue a conditional commitment indicating 


the amount of mortgage that would be placed on the house, 


subject to the purchaser's 
Q Do they give 
submitting the papers anc 
A Six months I 
Q This refers 
correct? 


A Correct. 


credit of course. 

that person a time limit as to 
iaving everything submitted? 
believe is the conditicn. 


‘nly to the appraisal; is that 


Q Does it refer to having handed in mortgage paper 


or processing other papers? 


A No, strictly 

Q Could they h 
these other things occurre 

A Absolutely. 

Q I'm going to 
Exhibit 2 <= 


MR. GOULD: 


Q (continuing) 
A That is a re 


approval of the purchaser 


buying a home. 


speaking “conditional” right now. 


ive the appraisal before any of 


| 


show you what is Government's 


I have a minute, your Honor? 


-- 2H. Will you tell us what that 


ruest for thefirm commitment or 
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Q Is this the first time the FHA gets all the 
mortgage papers and everything else? 
A It is the first time that the FHA will receive 


the credit statements and applications asking for a firm 


commitment, yes. 


Q Now, how can you tell at what time the FHA 
received this document? 

A All papers coming into the application department 
are stamped, supposedly, the same day it is received with a 
date stamp on it. 

Q The stamp onthe top middle would be the date it! 
was received? 

A That's right. 

Q And the handwritten dates at the bottom, what 
would that refer to, next to the name “Alfred Thomas" or 


"Douglas Holmberg*? 


This is the time they closed the mortgage. 
This would be before the FHA received it? 
No -- let me just check. 

Yes, of course, I am sorry. 


The important thing -- 


A This is after the loan had closed and we — 


mortgage insurance : urposes. 


Q When this is stamped, you get all these papers? | 
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A Yes. 
Q I show you Government's Exhibit 2D, the firm 
commitment form. 
How can you tell at what time the firm commitment 
was issued by the FHA? 
There is a place provided on the commitment, 
specifically the date of the commitment, and it is dated and 
signed by the issuing officer. There is a stamp on that sheet. 


Again, that stamp refers to after t!:3 papers 


have come back -- after the loan is closed and submitted for 
mortgage insurance purpose 

Q But the firm commitment is not the stamp on the 
firm commitment page, but the date written on the firm 
commitment? 

A Yes. 

Q On 2H, can you tell us from this document what 
time the credit papers anc everything else was received? 


The stamp recalls July 9th, 1970. 


And from the firm commitment, can you tell what 
FHA made a firm commitment on this deal? 
July 9th, 1° 
game day 


same day. 


tell us from Government's Exhibit 20, 
| 
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the credit analysis page, what date the credit analysis was | 
| 


done? 

A 7/9/1979. 

Q Mr. Carroll, while you were working in the FHA, 
were you familiar with the time it normally took a legal 
typed and processed routine case to go from that 2H, the 
mortgagee's -- withdrawn. 

-- the mortaagor's application, to the firm 
commitment -- up until the time of the firm commitment? 

A When I was with the office it took anywhere 
from three weeks. 

THE COURT: Three weeks to when, sir? 
THE WITNESS: At least three weeks to mostly 
six weeks. 

Q Ever take one day? 

A Not that T can recall. 

Q Now, Mr. Carroll, could you briefly describe 
your duties as the head of the FHA? 

A viell 


-- in Hempstead? 


A There were approximately 150 odd people working) 


there in various depar+ments. My duty was to first familiari 


myself with the erti:e operation and ‘hen to supervise all 


phases of the operation, try to get things rolling because 
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we were in quite a bind timewise and lagwise, and so forth. 


over the entire office and I was just trying to keep things 


rolling. 


| 
It was one of complete -- I had jurisdiction 


Q Now, were there any regulations as to employees 
receiving gratuities or Christmas gifts? 

A It was the practice of the Pederal Housing 
Administration to issue a type of letter, approximately aroun 
the Christmas time, the end of December, that no gifts were 
to be received by any employees of FHA This circular, as 
we called these, was signed by the Director and sent out to 
all banks and lenders and anyone having business with the FHA, 

Q Now, coming back for a moment to the transacti 
we were talking about before: 

Did you ask any friends to borrow money to 
cover the problem that you were in, personal acquaintances? 

A No, I did not. 

Q Did you ever go to a bank to try and borrow t 

I did not. 

Do you know a person named Stephen Rosenbaum? 

Yes. 

Do you see him here today? 


Yes, I do. 


A 


Q 
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Would you point him out, please? 
(Mr. Rosenbaum stands.) 

That makes it easier. 

The gentleman next to Mr. Washor? 
Thank you, Steve. 


Referring to the period before 1972, did you 


know Stephen Rosenbaum? 


A 


Q 


A 


Q 


A 


Q 


A 


Q 


Yes, I did. 

And how did you know him? 

Through the business that we were both in. 
The mortgage business? 

The mortgage business, that's right. 
Was he a partner of yours? 

A partner of mine? 

Yes. 

No, sir. 

Did you ever go to his house? 

Wo, Sik. 

Did you ever meet his wife? 

Not to my knowledge. 

Do you know how many children he has? 


No, I am sorry I do not. 


Did you ever cal] him upand talk about things 


not related t> business in the evening? 


AS6 
Carroll-direct 


A No no. 

Q Did you ever meet him outside of work for a 
social dinner? 

A I would say lunches -- I referred to the plural 
I do not know if I had more than one. I imagine I did. It 
was my business to meet with people and have lunches. 

Q Did you have any what we call social contacts 
with Mr. Rosenbaum? 

A No. 


Q Did you ever borrow any money from him before 


No. 
Did you ever ask to borrow any money? 
No, I did not. 
Q Did you ever borrow any money or get any money 
from Springfield Equity before 1972? 
A No. 
Q Did you ever ask for money or borrow money? 
A No. 


Q Now, referring you to around Febtuary of 1972, 


did you speak to Mr. Rosenbaum about trying to cover this 


problem? 
A Yes, I did. 


Q That you had fallen into? 
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Q Can you tell us the circumstences of the first 


time you had spoken to him? 


A Steve was in my office and I had indicated to 


him a problem that I had with certain mortgages and I asked | 
him if his company would be able to take those mortgages and 
put them in their own portfolio. 


Q Do you know what company he worked for? 


A Springfield Equity. 


Q What did he say to you? 
ah He implied that he was not thefinal word, that 
he would have to go back and discuss it with his directors 
or other officers, and he'd talk to me later about it. 
Q When you say "implied" did he say that? 
A Yes, he said that he would talk to other peop.» 
in his company. 
Q At that time did you threaten him with any 
reprisals if he did not do what you wanted him to do? 
MR. WASHOR: Objection, he is leading the witne«s. 
THE COURT: Ask him for the whole conversation. 


Q Was there anything else said other than the jist 


of what you described? 
A No, we left it off that Steve would contact me 
at a later date. 


(Continuec. on next page) 


to 


| 

2 A 
| 
| 


Q 


A 


rate? 


Q 


| in the city 
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And did he contact you at a later date? 

Yes. 

What did he tell you about the portfolio? 
He indicated -- 

MR. WASHOR: Objection to what he indicated. 
THE COURT: What he said. 


(Continuing) Steve said that he would not -- his 


| 
A 
company would not :e able to purchase or pick up the mortgages 
| However, ho would be able to give the $2,000 to pessibly help 


offset any of the point spread. 2 


By this point spread -- 
The loss of the mortgages. 


You are referring to the unfavorable discount 


That's right. 
Dic he say that he had gotten approval for this? 


I can't ve *batim say that. I think he said that, 


Now, did you subsequentiy speak to him again 


|| about this money? 


Yes. 7 contacted Mr. Roser»aum myself. tI was 


the tise. I called him at his off*ce and I aske 


| him about the $2,000 and when could I »t it, that I needed it 


25 || as goon as possible. 
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Q What did he say? 


and I believe the appointment was for the following morning. 
Q Do you remember when this was, the date? 
A Oh, the latter part -- the latter part of 


February, I believe. 


! 
A He said, "All right,” and we set up an ie 3 


Q Yes. 

A The end of February. 
Wnat day was it? 
It was on a Saturday morning, that I am sure of. 
The appointment was set for Saturday morning? 
Siturday morning. 
Where was the appointment set for? 
I met Mr. Rosenbaum in a diner. 


Who suggested where to meet? 


Mr. Rosenbaum. 
Q Anddo you remember where that diner was? 
i It was either in Pellemore or Merrick. I know i 
was on Merrick Road. As I say, it is either Bellemore or | 
| Merrick. It is a few years ago. 
| Q Had you ever been to that diner before? 
A No. 


Q How did you know how to get there? 


Mr. Rosenbaum had given me directions. 
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Did you meet Mr. Rosenbaum there? 
Yes, I did. 

Q About what time? 

A The meeting I believe was scheduled for eight 
o'clock in the morning and I met Mr. Rosenbaum at eight 
o'clock in the morning. 

Q Could you describe for the jury, please, what 
happened at that meeting? 

A Oh, Mr. Rosenbaum and I met in the diner and we 
sat -- sat at a booth and we had a cup of coffee and talked 
|| preliminarily, at which time Mr .Rosenbaum said that he had the 
money for me and if we go into the men's room he would give me 
| the morey, which of course we proceeded to do. 

Q You went into the men's room? 
& Yes. 
Was anyone else in the men's room? 
No, the room was empty. 
Q What happened there? 
A Well, Steve reached into his pocket and pulled 


|| out an envelope, gave me the envelope. I put the envelope in 


1 my pocket and walked back to the table that we previously sat 


in. 
Q At the time the envelope exchanged hands, did 


|| Mr. Rosenbaum say anything else -- ask her anything at tha 


A91 


Carroll-direct 


Are we referr‘ne to in the men's room? 
Yes. 
A There was no discussion. 
Q When you came back to the diner, did you have a 
further discussion? 
A Yes. 


THE COURT: he table in the d?ner? 


MR. GOULD: Yes. 


Q When you came back -- did you come back to the 


| table in the diner? 


A Yes, we both returned to the same table in the 


Did you have a discussion there? 

Yes, we had some talk. 
Q Mr. Rosenbaum ask you anything? 
A Mr. Rosenbaum had asked me if there was any -- 
| what was happening with the Federal Bureau of Investigation 


| with respect to checking files and pulling files and 


| specifically who were they. 


Q Pulling files in your office? 
A Pulling files in the FHA office, that is right. 


Did he ask you about his files? 


Of course. 


ur 
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Q What did you teil him? | 
A I told him, "Yes," but not to worry, they 're 
pulling everybody's files. 
Q. What did Mr. Rosenbaum say? 
A He was still alictle concerned as to what it was 


they were looking for, what they wanted, what they were after 
and why they are taking them, the usual type of questions. 

Q Did you tell him that the different mortgage 
companies -- 

MR. WASHOR: Objection, your Honor. He is 
leading the witness. 

THE COURT: Yes. 

See if you can get the events. If you are 
reasonably sure that he has exhausted his recollection, 
then you can use means t» refresh it. 

Q Mr. Carroll, do you remember characterizing to 
Mr. Rosenbaum -- withdrawn. | 


Do you remember anything else of that 


| conversation? 
A No, the conversation was as I already mentioned. | 
I indicated * e verious mortgage companies -- I do not believe | 
I left many out -- the FBI and the Justice’ Department were 


checking into -- and I bu..eve thatwas the end of it. | 


Q “wr. Carroll, had you discussed this FBI 
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| investigation with any other mortgage company people? 
| A No, I did not. 

Q Had you discussed it with Mr. Rosenbaum? 

A Yes, I did. 

Q Would you teli us why you discussed it with 
Mr. Rosenbaum? 


MR. WASHCR: Objection. 


THE COURT: Overruled. 


Mr. Carroll? 
I am sorry? 
Q You may answer. 
A T would discuss anything with My’. Rosenbaum at 
| that point. 
Q Why ? 
A Because I had just received some money. I said 


| I needed it and 7 would have said anything -- discussed 


| anvthing. 


Q what you told him, was that the truth, the 


information that you told him about the files being pulled? 


A Certainly they were »eing pulled. 
Q Now, did you subsequently count the money in the 
envelope? 
A Yes, when J went -- when I got into my own car 


on my way home I did open the envelope and I did count the 
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How much was it? 
-nere was $2,000. 


Did you ever sign a note of indebvedness of any 


No, I did not. 
Did Mr. Rosenbaum ever tell you what interest yo 
that? 
No, there was no discussion of that. 
Did he ever tell you when you had to pay it back 
No. 
Did he ever tell you that you had to pay it back 
No, he did not. 
Did you ask him about any of that? 
I don't think so, no. 
Did you ever pay it back? 
A No, I did not. 
Q Now, subsequent to this meeting at the diner, 
| you agreed to cooperate with ‘the Government; is that correct? 
| A That's right. 
Q Ard did you agree to have a body recorder put on 
your pers«: ? 
A Yes, I did. 


9 And you signed a waiver saying that was okay for 


ae 
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the PBI to do that? 
A Yes, I did. 
Q Did you subsequently try to contact Mr. Rosenbaum? 


A Yes. 


MR. WASHOR: I will object as to what he tried t 


THE COURT: No, he may. Not in those similar 
terms, but you can ask him what, if anything, he did 
in connection with getting in touch with his. 
MR. GOULD: Thank you, your Honor. 
Q Did you ge. in touch with Mr. Rosenbaum 
subsequently en the telephone? 
A Yes. 
q Was that conversation recorded? 
os Yes. 
Q You heard the tape? 
A Yes. 
Q Is the tape an accurate reflection of what went 
on in tl.it conversation? 
A Yes, it is. 
MR. GOULD: Your Honor, at this time I am going 
to pass out to the jury -- 
THE COURT: First, may I talk to you and 


defense counsel? 
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(The following transpired at side ber.) 


~ 


THE COURT: I just wanted to knew is this one of 


the tapes that everybody agrees is legible? 


MR. WASHOR: Yes. 

MR. GOULD: I would like to say that there were 
twelve phone calls and he could not get a held of 
Mr. Rosenbaum. 

Rath. than try to play all twelve of them -- 

MR. WASHOR: I do not consent to that. I want 
the whole tape. Let thejury know that twelve times 
they had to call to contact him. 

MR. GOULD: That is fine. 

THE COURT: I think he is entitled to that, if 
he wants it. 

MRF, GOULD: I agree. I'd be very happy. 

THE COURT: Mr. Gould says are you sure it is 
my ox that you are goring? 

MR. GOULD: Only the one that is finally 
connected is transcribed. 

THE COURT: They are all audibie so we can go 
along without the transcript? 

MR. WASHOR: Of course. 

THE COURT: Is this a convenient place for a 


recess? You can have a litt.e test run? 
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’ AGENT: We had a test run yesterday. 

THE COURT: How long will it take? 

MR. GOULD: Five or six minutes. 

THE AGENT: It might be about fifteen. 

MR. WASHOR: My suggestion is that the jury be 
notified that what they are going to listen to first 
has not been transcribed, so they don't look at ‘thr 
paper and listen and say, "Where is this?" 

THE COURT: We will give them a signal when they 
are up to the transcript part. 

MR. GOULD: Following that there will be another 
tape which is four or five pages in the transcript. I 
do not know how long it will be. This will not be too 
long, either. 

MR. WASHOR: They are very short. 

MR, GOULD: Do we need time between the first 
and the second? 

THE AGENT: Just to put the new cassette on. 

MR. WASHOR: We are going to recess now for & 
few minutes? 

THE COURT: My only question, if they are going 
to be long, since it is now 11:30, some of us smoke -- 

MR. GOULD: Maybe we should take five minutes. 


MR. WASHOR: Yes. 
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(The following transpired in open court.) 
THE COURT: We will have a short recess, members 
of the jury. I am sure that yellow pads are very 
sanitary, much more than the gray ones we had the last 


time. We will have a short recess. 


Do not discuss the case with one another or with) 


anyone not on the jury unvil it is given to you to 
decide. 


(Recess taken.) 


(continued next page) 


‘lay I complete 
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Mr. Carroll, now, this meeting in the 


diner, again, took place at the end of February, is 


that correct? 
That's corract. 
And were you cooperating with the Govern- 
ment at that time? 
A 
2 AO 1 Gid you agree to cooperate with 
the Govenimen 
A I believe it was sometime in September. 
August or Soptember. 
All right. 
‘his conversation took place August 24th; 
that correct? 1972? La. me show you, 
I don't hav2 a copy. 
ix. Casrelli. 


‘fresh your recollection? 


is is the right date, August 24, ‘72. 


were cooperating with the Government 


Alol 
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Q Mr. Carroll, where was this -- where did 
you make this phone call from, if you remember? 

A I ceally don't remember. It was either 
one of two places; in my office at the FHA, or *1.c 


office in Westbury. One of those places, 


(Tape being played.) 
MR. GOULD: Are you having a problem with 


the mrphones? 


JUROR NO. 7: Too low. 
MR. GOULD: It's too low? 
(Tape being played.) 
MR. WASHJR: Your Honor, apparently members 
Jury cannot hear it, 
MR. GOULD: Stop. 
THE COURT: Just a moment. I believe 
what Mr. Kelleher is trying to do is not to deafen 


the people witn tie electronic sounds, so 


he has Leen turning the machine down until the 


connection is made. 
is that right, Mr. Kelleher? 
MR. KELLEHER: Yes, sir. 


THE COURT: You say ue is notgetting the 


on enough; is that the way you feel, members 


Jury? 


4 
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JUROR NO. 3: A little low. 


THE COURT: So the other alternative is 


to keep it on hicu volume -- would be, hrc. Kelleher, 


to keep it on high volume and then we could 
hold it off our ears until we can hear the con- 
nection bsing made. 
Would that ve better do you think? 
JROR NO, 4: Yas, 
Tit COURT: Very well. 
\Pape beins played.) 
th.. GOULD: ‘this is the transcript now, 
your iionor, 
(sape beinu played.) 
BY AR, GJULO: 
QQ Mr. Carroll, that selluore Diner, where 
you net tir, Rosenbaum an. gave him the money in February? 


A Yes, it was. 


a 


d fna had you ever neard of that diner before 
your weeting with Mr. Rosenbaum? 
A 4O, not before the first meeting with Lim, 


no. 


7 wow, 1 take it tuat the first phone call 


Surned out to be tne wron. Steve Rosenbdaun; 18 that correct? 


A Apparentiy. I aad forgotten. 
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MR. WASHOR: I will stipulate to that. 


MR. GOULD: Your 1ionor, could we just have a 
very quick side bar? I don't think it is importa:t. 
(The following occurred at side bar.) 

MR. GOULD: This is really nothing but in 
the interests of accuracy, I've been informed 
there -- this was not recorded with a body 
recorder. It's some kind of microphone device 
over the phone, for whatever it is worth. 

I think I asked him if he was wearing a 
body recorder when he did this. 


MR, WASHOR: I'm not concerned with that. 


There is no legal grounds to object to the in- 


troduction of the tapes, so whether it would be 


considered a Kel or a Lody tape or something --~- 

MR. GOULD: I wanted -- 

MR. WASHOR: A little legal efficacy, 
unless you can ayrea to dismiss the indictment 
pecause of that? 

THE COURT: .io such luck, I'm afraid, 
Mr. Wasnor,. 

MR. WASHOR: ‘They say you got to try. 


The following occurred in open Court.) 
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BY MR. GOULD: 
Q dow, Mr. Carroll, did you subsequently 
out to the parking lot of that diner? 
THE COURT: Following the conversation -- 
MR. GOULD: Following the conversation -- 


THE COURT: -- the Jury has just listened 


THE WITNESS: Yes, I did. 
Do you have a copy cf the transcript? 
A. Yes. 
Q And were you wearing a body recorder at 
the time? 
A Yes, I was. 


Q ?ndhad you given the FBI permission to 


put that recorder on you? 


A Yes, I did. 


Q And did you subsequently record the con- 


versation between yourself and Mr. Rosenbaum? 
& Yes, I did. 
Q lave you heard a tape of that conversation? 
A Yes, Xi have. 
Q And did that tape accurately ceflect what 
occurred? 


A 
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MR. JOULD: Your Honor, at this point, to 
save time, the Government is going to move to have 
the past tape and this tape put in evidence. 
Perhaps we could bring them both up later 
to be marked. 
THE COURT: Very well. 
MR. WASHOR: Can't think of a ground to object 
upon, Judge. 
Is that 22 -- 23 and 24? 
MR. KAY: 23 and 24. 
(Tape being played.) 
THE DEFENDANT: Can‘t give it back to you. 
(Tape beinc played.) 
BY MR. GOULD: 
Q Mr. Carroll, you describe -- did all this 
take place in the parking lot? 
A Yes, it @aid. 


Q And wil] you describe briefly the positions 


of the two of you while this conversation was going on 


and what was occurring? 
A Yes. I think Steve was on one side of 
a -~ of the automobile and I was on the other side. 
Whose autonovile? 


I believe it was Steve's. It was Steve's, 


Al06 


Carroll - direct 

Q Aid you shake his hand when you came up 
to meet him? 

A I think I did. Yes an the beginning. Yes. 

Q And then what happened? 

A Well, apparently Steve didn't want to -~ 
didn't want to stay took close to me for i don't know 
what reason but he went on one side of the car, and as 
I said, I was talking on the other sije and the conver- 
sation took place just approximately over the hood, as 
I recall. 

Q Did you try to get closer to him? 

A Yes, I did. 

Q What happened? 

He just kept oeing "X" feet apart. 


And -- 


I Jic not make a point of it, gettomg c;pse/ 


liow would you characterize his demeanor? 

His what, sir? 

Demaanor, the way he was acting? 

MR, WASHOR: Objection, your Honor. 

THE COURT: Just tell the Jury what you 
observed of his actions and they can form their 
own *..igment. 


Now, this statement where Mr. Rosenbaum 
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said, "I don't know what you're talking about, I don't 
know what you're talking about, I don't know what you're 
talking about, * don't .now what you're talking about,” 
were you on the two separate sides of the car at that 
Lime? 

Yes, I was, or we were. 

Now, Page 2, I believe, you changed -- 


THE COURT: The peges are numoered in the 


upper left-hand corner under the initials. 


Q There was some inaudible parts of the 
tape, Mr. Carroll. Did you ever shut that tape off? 


A No, no. Wot at al), 


(Continued on next paye.) 
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BY MR. SOULD: 
Q Now the discussion about, these guys are 
the worst people in the world, and your answering him, 


What people were you and Mr. Rosenbaum 


talking about, if you remember? 
A Well, it was a general discussion we had 
as far as I started talking about the HUD auditors. 
I imagine it was -- 


MR. WASHOR: Objection to whet he imagines. 


THE COURT: Wi«t did you mean by it when you 
said: The worst guys in the world, or accepted 


that. 


THE WITNESS: The Justice Department were 
the people I had in mind. 
BY MR. GCULD: 
Q Tell how the mecting broke off ~- ended? 


A It ended just as the tape indicates. He 


said boodbye -- 


MR. WASHOR: Objection to his analysis of 


the gist of the tape. 

Q Tell the action taken -- who got in what 
car, who left first, if you remember? 

A Stephen got in his car first. 


Did you see him drive out of the parking lot? 


Al1og 


MR, GOULD: ‘The Government tas no further 
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2 | A Yes, I did. I got in my car and I drove 
. | off. 
‘ Q Since that time, have you ever spoken to 
6 Mr. Rosenbaum again about any matter at all? 
6 A No, sir. Steve was in my office at the 
¢ time -- 
ie MR. WASHOR: Can't we have a responsive 
. answer? 
" THE COURT: Yes. 
ae Q Since this August taping we just heard, 
2 had you spoken to Mr. Rosenbaum at any time after that? 
* A Yes, I have, or I had. 
” Q Was that at the office of the FHA? 
e A Yes, sir, it wag. 
16 Q Now, while you were the director of the 
Jd PHA, did you ever ask anybody, any of your assignment 
| clerks, to make certain assignwents of appraisers? 
9 | A No, I did not. 
20 | Q Did you «ver tell -- withdrawn. 
a | Did you ever commit any illegal activities 
“ other than the ones you menti ned connected with Lie 
” | mortgage commitments ycu had made? rh 
- | A No, none other than I told today. : 
| 
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questions, your iionor. 


CROSS=-LXAMINATION 


BY MR. SHOR: 
Q Sir, you have a copy of the transcript 
in front of you; am I correct? 
A That's rignt. 
Q You testified -- 
MR. GOULD: Which transcript? 
COURT: Both, 
WITNLCS: both transcripts. 


transcript is 2 telephone conversation 


where you made an appointment; correct? 


A Correct. 


t am talkin avout the transcript of the 


conversation. 


Sir, you testified under oath that there 


were no arrangements made as to when you were to pay 
-his money back; am I correct? 


A inere are conversations on both transcripts -- 


Forget tiie transcripts. 
You saic t.cre was a conversation only on 
“née one you referred to. 


Forget tie transcripts, 30 I don't mislead 
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Isn't it a fact, Mr. Carroll, that under 
oath this morning, you testified at no time were there 
any discussions as to how, where, when or what manner or 
formyou would pay money hack? 

A That's correct. 
No doubt about that? 


ot in my mird. 


Mr. Carroll, would you turn to Page 3? 

Is 1t not a fact, Mr. Carroll -- 

THE COURT: ‘the parking lot tape. 

MR. WASHOR: Yes. 
Q Is it not a fact, Mr. Carroll, that you said 
Rosenbaum: 

“All right. I can't. I can't give it back 
to you right now,” 


Did you make that statement, sir? 


Yee, 2 Gad. 


Were you referring to the money that he had 


Yes, I was. 
Now, we can start off with one assumption. 
lic did loan yeu the money, did he not? 


ne gave me tne money. 
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Q I asked you whether he loaned you the money, 
yes or no? 

MR. GOULD: Ubjection, if it can't be 
answeredyes or no. 

COURT: Jiu you understand -- that's 
all he can 

MR. WASHOR: I will withdraw che question, 
your honcr, 

BY SIR. WASiIOR: 
‘2 Did jet the money as a bribe -- can 
you answer that question? 

MR. GOULD: vubjection unless there is a 
legal instruction to the witness as to what the 
word “bribe” constitutes. 

In common usage, 
Did you get tne money as a bribe? 
I don't believe so, no. 


Did you get the money as a gratuity, as a 


I jot tne money because I asked him for it. 


ny connotetions you put on it, be my guest, 
but I don't know wnat word to put on it. 


wasn't a bribe because I asked for the 
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Q Was it a gift? 

A I would say it's more a gift than it would 
be a loan or bribe, yes. 

Q Explain to these people in the jury box why 
you said: i can't give it back to you now, if you got 
the gift, Mr. Carroll? 

A I was making conversation because I was 

Mr. Attorney. 

Q You were taped? 

A Yes. 

Q You ware making the conversation? 

A Yes. 

Q You did not indicate to Mr. Rosenbaum that 
you were wearing a body recorder, did you? 

NO. 


You didn't do it by signal in any manner or 


No. 
You didn't give him any piece of paper with 
a note on it; am I correct? 


A Correct. 


Q You didn't permit him to touch your body 


or feel the body tape? 


A That's correct. 
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Q That's the reason you separated yourself 
from Mr. Rosenbaum; is that correct, sir? 
A don't recall that being the truth at all. 
Now, did Mr. Rosenbaum indicate to you not 
to worry about the $2,000 lcan of his to you? 
A I got that impression, yas. 
Did he indicate to you, sir, that no 
ratter what, yvouldn't »e a rat and give ,ou up? 


A liow de you want me to answer that, Mr. Attorney? 


Trvuusful, sir? | 


weuld you r«peat the question? 
Q Did Mr. Ro. enbaum indicate to you on 
August 24, 1972, in the parking lot, that you didn't 
have to worry about any problem as far as he was concerned 
that ne wouldn't be a rat and give you up? 
A He didn't say that at all. 


2 Sir, do you remember Mr. Rorenbaum saying: 


You can't put me into that category? 


do. 


Do you remember him saying: Never, no how, 
don't worry about it? 
A LL oO. 


Q Anda do you remember him saying: What money, 


I don't know what you're talking avout? 
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A iic did. 
2 Did he say to you: You can't put me into 
that categorization, I never did it and I never will? 
A iie did. 
What did tiat mean to you when he said: Il 
never did it and 1 never will? 
A I would imagine he's talking about some 
of the problems that existed at the moment with FHA and he 
was discussing them, 
Can you, on the prior pages, going back 
to the middle of Page 3, read it to yourself, reaa Page 2 
and Page 1 and point out where there was discussion 
about prior problems at the FuA? 
A Cxucuse me, counselor. You are asking me 
wnat did he mean. Ao where does it say that. 
I am telling you wnat I thought. 
That's your opinion. 
when he said: You can't put m in that cate- 
gorization, I never didit and never will; and he said: 
There is no wey,there is no way they can put me in that 
class, no matter what, no matter what; do you understand; 
take care. 


When he said those things to you, didn't 


he tell you you had nothing to worry about, he wouldn't 
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‘tell any agency about any money concerning you? 

A The only connotation I put in this phrase, 
in the transcript, is that he didn't want to be’ put in 
the category of other lenders that were presently being 
investigated, et cetera, et cetera. 

Q Didn't he indicats, as far as you under- 


stand, that no matter what pressure was put on him, he 


wouldn't give you up and relate the fact that he loaned 


you money? 
A ile said to forget avout it on numerous 
occasions, yes. 
vidn't he say to you: Don't worry about 
anything; and you say: Are you sure? And he said: Yow 
schmuck; and then he continued on? 
Those were his words. 
What did you understand that to mean? 
Yhat was tie $2000 -- that particular 
phrase. 
Q didn't he tell you then in no uncertain 
terms that he wer?tdan't vive you up and you didn't 
have to worry? 
MR. (OULU: I believe it has been asked 
and answered several times, your «sionor. 


fu COURT: iie may inquire. 
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THE WITNESS: I got that impression. 
Q You mentioned something about a broad 
for two days; that was a lie, wasn't it? 
A Apsolutely. 


Q You never indicated to him you were involved 


with a broad or broads or anything? 


A No, sir. 

Q That was jt creativebecause you kn" you 
were on tape? 

A Conversation. Thank you for bringing it out. 

Q Mr. Carroll, did Stephen Rosenbaum ask youto 
help him with any particular matter in the FHA? 

A do, sir, he did not. 

Q Dia he ask you to:. Help me; in any manner 
or form with any cases that were pending? 

A No, Sir. 

Q pid he ask you to help him in any manner 
or form with any cases that had been closed? 

A No, sir. 

a) Did he ask you to do anything within the 
gembit of your job related to any of Springfield Equities 
cases? 

No, he dic not. 


Did he ask you .in any manner OF form to touch 
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files, pull files or the like? 


A No, he didn't. 

Q Did he ask if you would be available in 
the future to help him if he ever needed it? 

A No, he did not. 

Q Wouldn't it be fair to say, Mr. Carroll, 
that he loaned you the money for your own personal use? 

A Again, I don't want to put a connotation on 


MR. GOULD: I would object to Mr. Washor 
constantly assuming that it was a loan. 
The witness testified it was more a gift 


loan. 


MR, WASHOR: This is cross-examination. 
I have the right to develop factors. 


THE COURT: The witness must be cautioned 


in his answers not to accept an assumption contained 


within questions, unless you avert to the assump- 
tion in the question and mean to adopt them as part 


of your answer. 


BY WASHOR: 
9 All right, Mr. Carroll. 


What did he give you $2,000 for, as far 
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! 


Because I asked him for it. 

Q That's it? 

A Well, no. ‘The correct answer to your 
question is: I cidn't ask him for $2,000. I asked him 
for something other than tuat to take over some mortgages. 

The $2,000 was a compromise. 

Q And in return for the $2,000, what were you 
Supposed to do? 

A ue didn't ask me to do anything other than 
our conversation in the diner. 


Q What did you understand you were supposed 


to do for the 32,000? 
A Not a thins. 
You understand that you had to pay it 
back; correct? 
A At the time I took the money, I had no 
understanding whatsoever. 


iventually I assume I would have paid it 


back or wantea to pay it back, circumstances just stopped 
me on tnat end, 

2 Isn't it fair to say, Mr. Carroll, wnen 
you got this money fron Mr. Rosenbaum, you intend to pay 
him back; correct? 


You are not correct, vecause I had no 
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thought one way or another at the time. 
Q You got caught? 
A Exactly. Thank you. 
Before you got canght in your game -- 
MR, GOULD: Objection. 
THE COURT: Overruled. 


Did you have the intention to pay Rosenbaum 


I possibly might have paid him back. 
Were you goiny to pay him back in money? 
A Certainly in money. 


Q You hadm intention of paying him back 


by using your position as a public servant in a different 


manner or form that would violate the law, did you , sir? 
MR. GOULD: Objection. Without a legal in- 
struction. 
Vik COURT: Jo, overruled. 
Tiik WITWES.: would you repeat that? 
WASHOR: Surely. 
had no intention of paying Rosenbaum 
back other than in money? 
A You're a hundred per cent wrong on that, 
Mr. Attorney, Tne money was given to me because of 


wno I was. 
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It did not hold any connotation as to 
whether I would or wouldnot have paid him back. He wouldn't 
have given me the money if I was Don Carroll, a fish 
monger. 


Q Speaking of fish monger, you are in the fish 


business now? 
MR. GOULD: May the witness finish? 
THE COURT: I believe you did, Mr. Carroll. 
THE WITNESS: Yes, I finished. 
BY MR. WASHOR: 
Q The money was given to you because you were 
head of the FHA? 
A I assume so. 
Q And for no other reason; am I correct? 
A That's right. 
Q In other words, when you went about seeking 
money from people, you did so because of your title; 
am I correct? 


A I didn't do it becuase of my title. I did 


it because of neither. The title helped me get it. 
Q Did you go to a bank? 


A No, sir. 


(Continued on next page.) 
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CROSS-EXAMINATION 
BY MR. WASHOR: (continuing) 
Q Did you go to a member of your family, 
A I don't have that kind of family -- 
You have a family -- 
(continuing) -- rich family. 
You have a family, sir? 
Yes. 
Poor or rich, you have a family? 
Yes. 
Do you have friends? 
A Yes. 
Q Did you have friends outside of the mortgage 
business at that time? 
A Very cute -- yes. 


MR. WASHOR: I object to the witness’ comment 


"“yery cute” and I ask that portion be stricken -- 


MR. GOULD: I don't think the answer is 
responsive because it was a statement rather than a 
question. 

THE COURT: I didn't hear it. 

Read the answer, please. 


(Record read by reporter.) 


Al23 


Carroli-cross/Washor 352a 


MR. WASHOR: ‘That's the portion I move to 


strike. 


THE COURT: It is not responsive and it is 


stricken cn that ground. 


{continued on next page) 
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Did you tiavs ‘riends still at that time, outside 


of the mortgage busine’ s” 


A 

Q 
you indicat 
committed; 

A 

Q 
Prosecutor? 

A 


Q 


ed 


am 


Yes, I did. 


How many friends would you say you had at that 


Numerous. 


How many of those sriends did you go to to seek 


None. 


Now, you testified on direct examination that 


all of the crimes this morning that you have 
I correct? 
Yes, I admitted to all of my crimes. 


I am talking when you were questioned by the 


Right. 

No question about that. 

Yes. 

You didn't leave anything out? 

No sir. 

Did you steal records from the bank? 
Yes, sir. 

And you left that one out? 


Right. 
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Q You stole from the bank so the bank would never 


| find out about you illegal conduct as the mortgage officer; am 


|| I correct? 


A That is common knowledge, the taking of -- 
Q Whether common knowledge or not, can you answer 
my question? 
Did you steal records from the bank so that 
the bank officials would not learn of your improper conduct? 
A Yes, I did. 
Q Did you hide these records in your house? 
A No sir. 
Where did you hide them? 
In somebody's office. 
Whose office? 
A friend of mine's. 
What is his name. 
George Monica. 
What did George Monica do for a living? 
A He was in the union. 
Q Did you go to George Monica when you were in 
| trouble financially to borrow money? 
A No, sir. 
Q But you made him a partr*r of yourself when it 


| came to stealing records from the bank, you put him in that 
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| position? 


A Yes. 
Q You compromised your friend; am I correct? 

Yes, sir. 

How 014 a relationship did you have with George 
| Monica? 

A About a year. 

@) And you told him that you needed a place to 
deposit stolen records, did you not? 

A That “s right, sir. 

Q And you imposed upon him to allow you to use his 
office to hide these records; am I correct? 

A Rioht, that's true. 

ra] That was the reason you didn't bring them to 
your home, the records? 

A I was in the middle of many problems. sir, with 
these mortgaces. I didn't feel at that point like bringing my 
family into it. I sincerely thought that I would be able to 
get out of it. 

Q Were vou concerned about a search warrant? 

A Possibly. 

Q You knew that if the authorities found about 
your illegal conduct, they could get a search warrant for 


your home; am I correct? 


F__ Af Pa Carroll - cross 470 i MOVE 
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A Absolutely. 
(@) So you conspired not to get caught on your crime 
|| did you not? 


| 
A That's right, sir. 
.@) And this Monica, did he have anything to do ca 
your illegal conduct at the bank prior to your stealing the 


records? 


| A Absolutely not. 
| 


) You brought him into your conspiracy, am I cor- 


Yes, sir. 

And what union was he associated with? 

I really don't know. 

Let me ask you this: 

You know it was a union? 
A Correct. 
Q You know that unions have a lot of funds, am I 
| correct? 


A Yes. 


Q You know they have access to a lot of money? 
A Absolutely. 
Q The very man that you put into the middle of a 


lcrime, did you go ask him for help -- for money? 


A No, I did not. 


w=SSsSSseceNu oo 
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He knew your problem, did he not? 
Vaguely. 


You discussed it with him; am I correct? 


A Not entirely -- not in its entirety. 

Q You did give him :a explanation for hiding offi- | 
| cial pank records stolen from your office? 
A Some explanation. 


Q Did you tel] him the truth? 


A As much as I wanted to. 
@) But you tole him that there was a serious prob- 


|lem wnere you could be locked un; am I correct? 


A He gathered that. 
Q le knew that you needed money; did he not? 
A Yes, he did. 
MR. WASHOR: Will the Court bear with Counsel 
for a moment? 
THE CCURT: Yes. 
MR. WASHOR: fFxcuse me for just a moment more, 


Judge and jury. an *‘t gathering my thoughts. 


Q In Avril of 1°97?, you have admitted that you 


lied to the FBI; am I correct, sir? 


A 
| 


9 Were you prosecuted for that crime? 


No, sir. 
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Is it your understanding that you will not be 

prosecuted for that crime? 

MR. GOULD: Your Honor, I object. There is a 
supposition there. Perhaps we can have a momentary 
side bar? 

(At the side ar.) 

MR. GOULD: ‘>our Honor, I can document to you 


from the last six cases that we tried to bring, the 


Courts in this distric. have said it is not a crime. 

He assumes it is a crime to lie to the FBI. Although 

we have tried to bring several prosecutions, it has 

always been thrown out. It assumes it is a crime -- 
MR. WASHOR: I do believe it is on the books. 

I believe it ren'‘ering a complete statement to a 

Government official] in the course of an investigation. 
MR. GOULD: he question is as to an F. nt. 


We just had three c:ses thrown out. 


MR. WASHOR: Tt is a full state~ent to an Agent. 
MR. GOULD: e Mitchell case in the D.C. Cir- 
uit held that that is rot a crime. 
I know the second circuit has not reached it, 
but the district courts have uniformly said that it 


is not. 


MR. WASHOR: T do not accept "they have uniforml 
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MR. GOULD: It is not settled in this circuit. 

MR. WASHOR: do not think that is the basis 
for a decision. 

MR. GOULD: I* Mr. Washor wishes to ask: “Were 
you put under oath by the FBI Agent", which he was, I 
have no objection. 

MR. WASHOR: “iat is going to follow. We still 

crime. Whether you would be successful or not 

the question. 

THE COURT: I do not know the cases. 

I do not see how you can get it outside 1001. 

Tiere are clearly several circuits 
that have excluded it. TI do not think the second 
circuit has heen definitive -- 

THE COURT: (indicating). 

MR. GUUWD: I am Familiar with the statute. 

THE COURT: I think he may properly ask it. 

If a defendant has a consciousness of criminality 
in his conduct and thinks he is committing a crime, that 
is quite as had I suppose. 

MR. GCOUTD: The witness does not know the law. 
The question was, "Were you convicted -- indicted for 
that crime?" Tt was not, "Do you know whether you com- 


mitteed a crime?" 
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THE COURT: He was asked, had he lied, and he 
said he had not been prosecuted. 

MR. GOULD: We assume that we could never make 
that charge *tick.' 

THE COURT: For whatever reason. 

(The following transpired in open Court.) 

BY MR. WASHOR (continuing): 

Q Now Mr. Carroll, you have not been prosecuted 
for that crime of lying to the FBI; am I correct? 

THE COURT: He has not been prosecuted for lying 
to the FBI. 

re] Now, when you met with the FBI in April -- 

THE COURT: What was you answer to that? 
THE WITNESS: No, I have not been prosecuted. 

Q tr. Carroll, when you met with the FBI in April 
of 1972 before you made these statements which you have admit- 
ted were lies, you were given an oath; am I correct? 

A That's right, sir. 


Q The oath was that you would tell the truth and 


you swore under God to tel the truth to the Agents; did you 


not? 

A Yes, sir. 

Q Would it be fair to say, sir, that you under- 
stood their questions? 


A Yes. 
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Q Would it be fair to say you were able to answer 
questions? 
A Yes, sir. 
Q Would it be fair to say that you were deliberate 
willful in perpetuating the lies to the FBI? 


A I lied to them on the questions asked me. 


Q Sir, you testified on direct examination that 
gave the illegal committments, while at the bank, totallin 
sum of approximately two million dollars, correct? 

A That is correct. 

MR. GOULD: I object. 

Isn't that correct? 

MR. GOULD: I do not believe that was the 
testimony. 

MR. WASHOR: I believe it was. 

THE COURT: I do not know if I have the exact 
words used 

MR. WASHOR: I will rephrase the question. 

Did you authorize unauthorized committments? 


A Yes, sir. 


Q Was it a violation of the law to give a committ- 


| ment without the approval of the loan committee? 


9 It was an ilieqal act? 


| A Yes. 
i 
| 


| 
i 


A133 


Carrolicross -. 
A Correct. 
Q You knew as time went on that you could have 
been prosecuted for that illegal act; am I correct? 
Yes. 
In other we: is, Mr. Carroll, this was not just 


merely question of doll..-s and cents that you would owe to 


A That is correct. 
Q And you kne» well that you committed a crime 


by issuing these commitme: ts; am I correct? 


the bank if this impropriety was discovered; am I correct? 


A Yes, sir. 


Q And as a maiter of fact, didn't you discuss wi 


the bank officials how yo. could solve this problem? 

A When some c7 it had come out after I had left 
the bank, I said that I would take care of the problem. 

12) When you sai‘ that you would take care of the 
problem, you meant that yo would straighten out the financia 
aspects of it; am I correct? 


A No, the bani was only concerned in getting the 


mortgage out of the bank. That was their primary concern and 
I said that I would take «are of that phase of it. 

Q And you woul be happy to take care of it if 
you could? 


A Absolutely. 
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Q Because you knew you would not be prosecuted 


criminally if you coul jet the problem straightened out? 


A Correct. 
Q When you tried to straighten out the problen, 


you did so for selfish reasons, am I correct, to protect 


yourself from being prosecuted for a crime? 

A That's correct. 

Q You took the necessary steps to compromise a 
crime committed by yourself; am I correct? 

A Correct. 

Q You reduced a criminal act to merely dollars 
and cents, am I correct, by your actions? 

A I don't understand that. 

Q You wanted io, by obtaining monies, by getting 
that mortgage out of the bank, by going through a business 
transaction, you wanted to prevent the bank from losing money 
so that you would nc” de prosecuted criminally? 

A That's about the size of it, yes. 


Q You testified on direct examination -- I do not 


remember the word -- deliberately or viciously -- 
A Vindictively. 
Q You issuéu. t’ie¢se commitments? 
Yes. 


(Continued on next page) 
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BY MR. WASHOR: 

Q Now, isn'~ it a fact, that you filed 
false statements during the course of the issuance of 
these commitments? 

A No, I don't recall any false statements. 


Q Didn't you file false reports to the mortgage 


committee of the bank? 


A The mortgages that were issued were not 30 


indicated on various reports, if that is what you are 
referring to. 
Q Mr. Carroll, did you file false reports 
to the mortgage committee of your bank? 
A I don't know how to answer it in those 
words, I'm trying to explain. 
Well -- can you answer it yes or no, firstly? 
I will say no. 


Q All right. 


A do, I didn't file any false reports. Not 
to my knowledge. 
Q You remember being interviewed on August 23, 
1972, by the FI? 

A Yes. 


Q And at that particular time, do you remember 


what you discussed with the FbI? 
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A If I could nave a copy of that excerpt? 
I could refresh my memory. 

Q First, do you remember? 

A Yes, I remember part of it. Yes. 

Q Do you remember telling the FBI that you 
knew you were issuing the commitments without making 
entries on the books and records, and any reports which 
you would make to the mortgage committee would be false 
regarding the outstanding commitments? 


A That was the way it was put down on paper. 


You never said that? 


I didn't say that. I didn't say that. 


I said the question of false, I didn't issue 
false statements. I eliminated the question of 
mortgages I made. I just didn't show them. 

Q You defrauded the bank loan committee; 
am I correct? 

Am I correct, sir? 

I don't like the word "defrauded." 

What word -- 

Use another word. 

What word do you like? 

I eliminated the mortgages that I had made 


illegally, if you will, from any report they got. They 


Carroll 


Roiew tns nortygects 


ald tiuet 


sure 


contained in 


the reports? 


correct. 


correct? 


"defraud, 


Spare | ae 
LESCrive 


> 


correct? 


f your impropriecties 


nt up with you; 
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am I corr. ct? 


A That's correct. 


Q You knew that there was but one way 


am I correct, Mr. Carroll? 


A No, sir. 
Q ‘ didn't yo to trial, did you? 
sir. 
made a deal; is that correct? 
No, sir. 


You plead guilty; am 1 correct? 


A Yes, sir. 
Q You cooperated with the Government; 
correct? 
That's rig).t. 
You did so out of conscience; am I correct? 


Yes, you 2! 


Because yc saw the light of the error of 


your wrong ways; am I correct? 
That's riqit. 
And in Aucust of 1972 <-- 


GUULD: Your lionor, he was giving an 


WASHON: I'm sorry. 


GOULD: ue said: Yes, partly, and then 


Carre 


Mr. dashor was 


finishec 


Ji COU 


Ali righ * 


your inmpropriaties in. 


ca 


ry ' 
2naXe’s 


occasion. 


as. 


RI : 
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a] 


nq a question. 


1 thought -- I thougnt he 


the answ* 


answer 


don't remember the question. 


came clean with all of 


1972; au I correct? 


a) 


Corre 


doubt about that? 


when you were interviewed 


Aucust 9th, an earlier 


i- 
os) 


) 


- 


August 2, 1972. 


cent the truth to the Fal 


my xnowledge, certainly. 


all of the alleged impro- 


youwantec to cleanse 
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yourself and get it off your chest, in a sense? 
A Il would ratier no. 
y But you hau no cnoice? 
I did tell what I had to tell, yes. 
You told it all; am I correct? 
Yes, I tol« everything to the best of my 
knowledge at that time. 
Q Well, have you looked at the report of your 
interview, August 9, 1972? 
A I have. 
All right. You are familiar with +t? 
A Well, as I say, if I could just see it, i 
could remember it. 
what do you want me to recall? 
Just want to know if that is the report 
that you looked at. 
MR. GOULD: Shall we have this marked for 


identification? 


Tik COURT: Are you sure that's the question 


you meant to ask? 

You asked him: Is that the report you 
looked at? Or is it a faithtul report of your 
talk cf August %9*.:? 


MR. WASHOR: I will cover that,with the 
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Court's permission. 
Tuk COURT: Ali right. 
W7SHOR: 
Q Mr. Carrol., the report that you are 
perusing have you se2 that report? 


A 


- have you read that report 
you took the witness stand today? 


A iot today, sir, but have read it. 


You have read it; is that correct? 


2e8, 


Q Ane that reoort reflects all of the inter- 


views that took place on “.ugust 9, 1972, between yourself 
and ths Ful: an i correct: 
That's correct, sir. 
Q And there is nothing omitted there, to the 


best. of your recollectici:; am I correct? 


Would you e::plain to the Jury why there is 
not one single word in tictrevort of yetting $2,000 
fror Stephea Rosenbaum? 


@l1l, I gu Re a few things that -- 
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there were a few items that were held out at th-+ time. 


Q Mr. Carroll, isn't it a fact that no men- 


tion was made about the $2,000 given to you by Stephen 


Rosenbaum because you never considered that to be an 
impropriety, that he loaned you tie money solely because 
you were in financial cifficulty? 
MR. GOULD: Your uonor -- 
Excuse me, 
MR. GOULD: It sounds like a summation. 
MR. WASHIOR: Can-I get an answer? 
Isn't that a fact, sir? 
You want me to answer it? 
Yes. A sinple yes or no. 
Yes or no or -- an explanation? 
Q Yes or nor and they will pick it up if they 
want, I'm sure. 
A I will answer I'm sorry. Give me 
the question again, sir. 
Q I will wit..craw the question. I will with- 
draw the question, 
A Jkay. 
Q You told ti¢ FBI that date whe. you were 
being truthful about speaking to Sirote and him picking 


up a million dollars, di! you not? 


Pl eiiee & WOE WEL A AML 2 WO 
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2 And you toli them about the deal you made with 


Sirote about promoting two people to higher positions; 


did you not? 
A Yes, I aid. 

And you tol. tnem about others that you 
spoke to regarding obtaini..; monies to help you out of 
problem; am 

irely correct. 
one person tiat you did not 
tell them about on aAugus ), 1972, and that is Stephen 
Rose nbaun; ; , ct, Mr. Carroll? 
that's correct. 
August, 1972, tnat 


yours, late Pebruary, 1972, 


a fact that the reason 
ve nosenvaulm anc 


‘er that illegal? 


And you that money because you asked 
correct? 


ready discussed. That's correct. 
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uemand tne money from him? 


. QO You askec tc porrow the money; am I correct? 


+ 


5 i : . 
A I had aske uim -- again, I reiterate, 


lt was a compromise 


ee 
aShrea 


~] 


for the 32,000. 


8 ‘ . ‘ 
After he ¢..17 he would give as, I accepted. 


9 : ‘ " oe ih 
Isn't it a ‘act that you said nothing to tie 


‘undred per cent of tne 


Fs 


ugust 9, 1972, = out Rosenbaum, vecause ne loaned 


trutn, 


bey 
£ 


you the mone. porsenally 


I dien't ration it at the time, ne. 


correct, six? 


E 
me 


wot avout it; 


forget. 


6 = ae : : 
, You just c:ld the Jvury a few moments aco 


~ 


that you forcot about it. You want tnat read pack to you, | 


18 


| 
|| Me. Carroll? 


19 | : . ; 

| A ¥os,°1 tunics youta have to. f don't recall 
2 P 

Savina LIUAC.s 

21 | 

| Mate WASHOR: Nay I ash tae Court to 
55] . 
a nermit tis steno. rapher to read just a few moments 

| 
93 | ‘ ‘ oa ned | 

ago, wnen Ar. Carroll told under oath -- 
24 || Tt l 

wi wii. o: cxeuse me. You're rigat. 
Zo - ; - ney ee 

} saz “| nave forgotten. I think 1 
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recall saying that. 

WASHOR: 

Q You realize -- 

A It saves tine, right. 

s) Saved time? 

A Yes. 

Q Mr. Carrell, you realize, of course, every 


word that is staid in this Courtroom is stenographically 


recorde:|? 


I'm aware of that. 


w It co.ld ve no dispute with the stenographic 


record; am I correct? 


A No, ZF don't think so. 


6) Any more than there could be a dispute 


witn the tape recording, Ir. Carroll, am I correct? 
Am I correct? 
A Yes, you're correct. 
2 And wnen Mr. Rosenbaum on tape said: 
Don't worry, you'll never have to cetegcrize me that way, 
I wond't giv? you up; there can be no dispute abou 


that -:either, can there? 


A That's what he said. 
MR. WASHOR: Your Honor, I have somewhat 


more to go with tie witness oa cross-examination. 
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would your .onor permit a recess at this 


gE COURS: Fer lunch? 

MR, WAShOR: I mean that, yes. 

Tiit COURT: Very well. All right. We 
will recess now uiitil 2:00 o'clock, for lunci. 

Please do 1.0t discuss the case with one 
another or anyone ot on tie jury until it is 
given to you to decide, 

Would you ;lease leave the copies of the tr 
scripts on tne chairs? Thank you, 

(Jury #xcused.) 

MR. WASHOR: Your Honor, I have an 
application in the absence of the jury. 

Judg# Dooling, my present application does 
not anticipate an, impropriety on any member cf 
the Government in wiatever capacity they may be 
but I an requesti:: that the witness not be per- 
mitted to be spoken with by any agency connected 
with the Governnei:t or any employee of the 
Government until cross-examination is complete. 

That is not becuase I anticipate anybody 


associated with ti:2 Governnent would lend themselves 


to any impropriet,. i just think in the interests 
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of justice, that type of cautionary instruction 
would be appropricte. 


MR. GOULD: Your ilonor, may I respond to 


THE COURT: Yes. Certainly. 

MR. GOULD: First of all, this is, I believe, 
the second time tiat “Mr. Washor convenitently buys 
himself another hour to further bolster his 
cross-examination, and I don't believe that it 
is proper to order the Government people not to 
talk to the witness. 

Obviously Mr. Washor can ask Mr. Carroll 
he talked to me. ‘/hat we said. 

Til COURT: weil, first, there isn't 
any talk about another hour. That was -- 

MR. GOULD: An hour break now. 

MP. WASHOR: It's three minutes of 1:00. 

Ni1= COURT: It was less tnan 10 minutes to 

py «ay watch, and the wall clock. 

lf you are at what might be called a 
rest in your exar. nation, it is perfectly proper 
to suquest an adjournment at that time. 

iow, as te the second matter, if you had 
asked for a recec; at the close of direct in 


order to re-organ:ze your notes rather than 
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commence at once, it would have been granted. 

As to tie next matter, I believe there 
is affirmative autiority, Mr. Washor, that the 
Court is -- would comuit an impropriety in order- 
ing -- in making any such order. 


MR. WASHOK: Then I withdraw the applica- 


TUE COURT: Yes. That does not min that 
you are not permitted to inquire as to any conver- 
sations wit: any representative of your adversary 


during the lunch ‘our. 


sant experience, and you usually learn from 
mistakes. 
THE COURT: Let me tell you, Mr. Washor. 


UR. WASHOR: I've made mistakes. I like 


MR. WASIIOR: Judge, you see, I’ve had an bs i 


to learn from then, Judge. 

I once ask«J’ a witness if they spoke to tne 
Governnent durin: lunch, and ne said yes. And 
I said: What did he say? 

And the witnass said to me: We don't have 
to worry about your cross-examination. 

It's horrisle. Once is enough. I don't 


suspect that wili aappen nere, but that was a very, 
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very trying question. 

THk COURT: No. The difficulty is -- 

MR. GOULD: It's an idea. 

THE COURT: -- that at times --~ 

MR, GOULD: I know the answer you will get. 

THE COURT: -- @efendants -- I mean, witnesses 
commit woeful indiscretions of improprieties on 
cross-examination vscause they think that they are 
allied with the person who called them, rather 


than with the truth. 


I then becomes the obligation of the lawyer 


to say: Look, the oath you took to tell the truth 
applies on cross, as well as on direct. 
You never told me any of these things you 
saying on cross. Are they true or not? 
if you have been telling lies on cross, 
had better get back in there and tell that to 
gentleman who is examining you. 
MR. WASHIIOR: You just -- 
THE COURT: ‘That happens. 
MR. WASHOR: You've just admonished the 
witness, if it means anything. 
THE COURT: What's that? 
MR. WASHOR: JO. 


MR, GOULD: I object to that ssumption -- 
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Trik COURT: k&xcuse me? 

MR. WASHOR: i'm saying that if that would 
be the purpose of the conversation and the 
obligation -- 

THE COURT: io. I say, that is one of 
many reasons why 1.0 such order can be made. 

MR. WASHOR: All right. I withdraw the 


applicat’on if yo: feel it is improper. I 


didn't believe ¢i Government would do anything 


wrong. 
MR. GOULD: I don't know what you consider 
wrong. 


(Buncheon recess.) 
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APT ERNOON 

(Jury not present.) 

THE CLERK: Government <apes marked Exhibit 23 
in Evidence and 24 in Evidence. 

(So marke |.) 

THE CLERK: ‘Transcripts marked 23-A for Identi-| 
fication and 24-A for Identification. 


(So marke:!.) 


THE COURT: The jury has been raising all kinds | 


of problems about transportation. Some of them are 
wholly dependent on public transportation and have no 
cars nor any access to cars. 

Mr. Gutman is trying to see if he can set up 
some car pools within the jury, which is not ideal -- 

MR. GOULD: And not talk to each other? 

THE COURT: Yes. 

MR. GOULD: We could hit the road and bring 
the trial to each one of their homes. 

THE COURT: The Marshal's Office cannot do anytht 
about transportation with regard to their homes. 

He could try te get hotel rooms for them in 


Manhattan from which case he could get them transported! 


here. We have not put that to them yet. 
THE LAW CLERK: I asked those with serious 


transportation problems if they were willing to go to 
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a hotel] and although none seemed eager, they said, if 


need be, they wo.ld. 

MR. WASHOF: It's dishearteninu but I suppose 
it is a problem that has to be solved 

MR. GOULD: Mr. Walsh marked the tapes 
evidence and the transcripts for identification. 
Is that how your Honor handles that? 


THE COURT: Yes. 


: oe 
Now, how do you want to do this? Do you want to 


try to settle it right awav and find out from the jury 
MR. WASHOP: I suppose at thi 
not delay the prohlem and meet it head 
If anything breaks favorably, I suppose there 
will be little or no complaints. 
At this point let's kow-tow to the 
individual juror: as to what will fit thei 
THE COURT: It isn't a question of 
MR. WASHO®: Some want to come and some do not. 
You have to be ain arbitrator, I suppoce. 
THE COURT: ‘They are all willing and able 
come to the best of tiwir ability. fF they have 
transportation, they just have not got it. They 
walk from Baysid>. 
MR. WASHO?: "That's right. 


There is paring lot riait by the Plerrepont. 
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THE COURT: Are we supposed to requisition it? 


MR. WASHOR: No, but I suppose one of the 
problems would be if requested, we are talking about 


| 


a sizeable amount of money and talking about the money | 
for parking -- 
THE COURT: ‘This wouldn't be sequestration. It 


would be housing. 


MR. WASHOR: I suppose it's cheaper to say — 
| 


pay for the parking. 
We have the municipal lot on Smith Street -- 
THE CLERK: And there is a vast parking lot at 
the very end of Cadman Plaza West. It's in the street. 
If you go out and turn right and go down that 
street -- it may be called Dougherty Street cr some~ 
thing like that -- right in that general area. It's 
a massive thing. 
THE COURT: I don't identify with it at all and 
I thought I knew the neighborhood. 
MR. GOULD: There's a massive parking lot in 
the middle of Brooklyn? 
THE COURT: Let us find out what their wishes 


are because the Deputy Marshal is coming up to gather 


the data at 2:30. 
MR. WASHOr?: I have no real solution, Judge. 


THE COURT: All right. When in doubt, plunge 
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(The jury entered the jury box.) 


| 
| 
THE COURT: We were talking about slight problems 


and that is the reason for the delay. 


I hope I didn't set off tne alarm. Don't be 
surprised if you see a lot of Marshals running around. | 
I might have touched the alarm. 


As I understand, Mr. Gutman spoke to you 


informally about whether you thovght you could form 
some car pools successfully to get as far as the build 


ing if the Marshal service could assure you of some 


sort of parking space near at hand. 


How many of you would that take care of? 


JUROR NO. &: Including tcmorrow? 


THE COURT: Yes. 


JUROR NO. 8: {f necessary, absolutely necessary -- 
THE COURT: I think it is »robahly going to be 
necessary. 


| 


JUROR NO. §&: [f the LIRR is running, I wouldn't 


| 
drive in. | 


THE COURT: Does it come to Flatbush or Penn 


Station? 


| 
JUROR NO. 8: i'm i9, 15 blocks, walking distancp 


| 
from Jamaica. 


THE COURT: We heard one ugly rumor that in a 


4 
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sympathetic way the Long Island may find it is unable 


to get from Jamaic* o Brooklyn. 


ALTERNATE JUROR NO. 3: I was talking to an 


engineer from the Long Island Railrwad and he said 


they would run tomorrow and they were putting out 
pamphlets on what to do in case of the strike. He 
said they were running to Jamaica and from Jamaica to 
Brooklyn and the other poirts. 

THE COURT: Well, that is the nearest to the 
horse's mouth we have come, 


Now, those of you not taken care of, raise your 


(Six jurors so indicate.) 

THE COURT: Now, the next question is -- 

JUROR NO. 2: Only if the railway doesnt run. 

THF COURT: Assuming that th railroad is going 
to function -- if we learn at the last moment the 
railroad won't function, then we have a different 
kettle of fish. But assuming that the railroad is 
functioning and the car pools are firmed up, how many 
of you are taken care of for tomorrow? 

(Jurors indicate except for Juror No. 4, Juror 
No. 7 and Alternate Juror No. 2.) 

THE COURT: If the Marshal could get hotel rooms, 


would you be willing to go home and get your bags and 
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sleep in Manhattan tonight and from that point the 


Marshal's Office can bring you in in the morning? ai 
3 | That, he can arrange. If he can get hotel rooms, he 


4 || will do it. 


ue 


MR. WASHOR: That would include food? 

6 THE COURT: Yes. Nobody would be expected to 
| pay hotel or public eating place prices for food. 

8 ALTERNATE JUROR WO. 2: low about a taxicab? 


9 Two of us live in the same locale. It would be ee 


10 THE COURT: I don't know how you can speak that | 


11 || confidently of what the prevailing taxi rates will be 


le |} or if they will be available. 

Is ALTERNATE JUROR "0. 2: I live near a taxicab 
14 place and there are hundreds of them. Assuming I could 
sal grab one and pick up my other friend here and get in -~ 
16 THE COURT: I haven't put it up to the Marshal | 
7 | but I think that probably would compare favorably with 
Carey's charges, don’t you? 


| ALTERNATE JUROR NO. 2: It would be more reason- 


1 
~ able than two hotel ro.4s. 


él THE COURT: Well, we can find out about that. 


JUROR NO. 5: I would go with this gentleman. 


andl | JUROR NO. 6: ‘hat wouldn't take care of me 


unless they go for cab fare to the Jamaica station of 


the Long Island Railroad. I have no other way to get 
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, there -- assuming that I can call for 4 cab. 
- |] THE COURT: Perhaps you can arrange that in | 
the morning. 
4 || JUROR NO. G6: I would try. | 
THF COURT: Well, let's try that, then. | 
6 Ail right then. We can review the question | 
about what to do if none of this works out tomorrow 
by telephone or otherwise. 


ALTERNATE JUROR NO. 2: As a last resort, I 


could have a member of my family drive myself down 


and pick up the young lady but getting home -- unless 


you can arrange for parking space -- 

THE COURT: Well, that's the big question 
. i4 because as you can imayvine, the parking spaces in th’ 
building, such as they are, and under Government 
control, that has been taken up with the personnel of 


the court, I'm sure, because they have got to be here 


somehow. 


Like for example, we couldn't do without 


20 | Government counsel. 
es MR. GOULD: Thank you, your Honor. 
THE COURT: Although fortunately, I believe he 
| is within walking distance as it happens, though 
Mr. Kay perhaps is not. 


Let's see what they can promise us on that, 


ae 
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whether they can get it for us here or somewhere else 


by use of a heavy voice. 


Thank you. 


All right. 


‘ 


(Continued on next page.) 
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i BY MR. WASHOR: 
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2 ||  CROSS-EXAMINATION 


(Cont'd. ) 
Mr. Carroli, do you know Sandy Allinson? 
How well do you know his? 
Not very well ~-- on a couple of occasions. 
Over the years? 


Over the years but I can't remerber the first 


Lo you know Lou Lerner? 

Yes, 2 do. 

liow often have you met him? 

Number of occasions. 

And, of course, you know Steve Rosenbaum? 
Yes, I know Mr. Rosenbaum. 


Do you know Mr. -- for how many years do you 


Rosenbaum? 


Ten, twelve. 


sould that be a reasonable period of 


Possibly. 


+ 


How many number of years do you know Sandy 


] 1 A 
i 
i 
10 | ; : 
| time I met him. 
rt 
11 || Q 
i . 
12 || 
0 \| A 
13 | Q 
14 || A 
] 
15 || Q 
i6 |i A 
i7 | 5 
| 
18 | 
eet know Mr. 
| 
19 |} 
; 9 | A 
A i) 0 
2 cada | time? 
| 
) Ht 
A 
i| 
| 
2 Q 
| 
Allinson? 


{ 
| 
| 
' 
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flow many years do you krow Lou Lerner? 
I guess as long as I kiow Mr. Rosenbaun. 
GQ Now, there came a time vou were designated 
to be the head of the FHA, ar 


That's correc: 


How dic that come zbovt? 
It was a political appointment. 


t 


8) In what manner or form? 


A, Well, through the Republican party which I 
had been affiliated with over the yeacs and there was 2 
vacancy in this job and it was suggested, I imagine 
through Washington to take someone up in Svffolk County 
that had the experience and I was selected. 
Q Nould it be fair to say not only the 
experience but also the intearity? 
Absolutely, most inportant. 
Most important? 
“ost importnrnt. 
time you learned you would get this 


high position with the Covernment of the United States, you 
k r 


had already committed the crimes we discussed earlier 


commitments, is that ec: 


Correct. 


this morning, stealinc bank files and making illegal 
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Q From the integrity level, did you teli 


anytody you were not qualified for the job? 


A No, I did not. 

Q Did you reveal to anybody before you took 
this high position about your crimes? 

A No, I did not. 

Q As a result of these illegal commitments mae 
by you in the early part of 1972, did you determine what 
that financial loss would be to you? 

A Yes, I did. 


Q And what was the amount? 


A Thirty thousand dollars. 

Q Had you entered into an agreement with the 
bank to make up the difference in the loss? 

A No, I don't recall that. 

QO When you issued these commitments, you were 
not personal*y responsible, were you? 

A In a vague sense, I was, yes. I wrote them 
on behalf of the bank but they had no knowledge. 


Q The bank could well hive not honored these 


commitments because they were not approved, correct? 


A That would have had to have been a court 
~ a hs ABI omy lie = sin 


case. I don't know. I imagine they would have had to 


honor them. 
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Q Did you tell anybody in the bank you would 
make them whole and return $30,000 t> them? 


A There was no loss suffered on behalf of the 


bank, Mr. Attorney. ‘There was no question of them losing 


money unlegs they retained the loans. I said I would get 
the mortgages out of the bank so there would be no loss. 

Q The total amount of the loans, monetarily 
speaking, was $3,000,090? 

A* No. 

Q Two? 

A Two. 

Q And Sirote picked up half of them? 

A That's right, sir. 

Q Wasn't there a directive within the FHA to 
speed up, expedite the processing of cases to the three, 
four day period if it was at all possible? 

a I don't recall any such directive. If you 
refresh my memory maybe I can recall it. ‘When was the 
directive issued? 

A During the time period -- the nine months -- 

MR. GOULD: If he has a document to show 
the witness -- 
MR. WASHOR: Attempting to refresh his 


recollection. 
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During the nine months you were there, was 
there any type of directive? 
A Counsel, I would like to say that during 


my tenure there was mre of a directive to slow down rather 


than anything -- throucth 'ashington, 7 am talking about -- 


during this mess. 
Q Were you the head of the PHA Hempstead office 


Christmas 1971? 


YOu aware that any of the employees of 
the FHA were receivine Christmas qifts or gratuities? 
A 
You knew. ¢! assignment clerks aqot the 
Christmas gifts, correct? 
A No, sir. 
0) Well, who did you know about Christmas gifts? 
I was tole hy ss,if you will, in New 
was called down a meeting -- 
When was thot? 
I guess jwsSt prior to Christmas. 
Okay. 
A And as in at that time that some 
envelopes were given c.! ro udh 2 office and that was 


my first knowledge of thri. 
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Did you find out to whom the envelopes were 


Not at all. 
Did you make any inquiry? 
I was told not to. 


By whom? 


A My head office, they were going to take care of /that. 


Q So, you were under orders and instructions 
not to make inquiry? 
A That's correct. 


Q Were you told to alert anybody not to accept 


A No. 

Q You were to forget about it and they would 
handle it from their end of the investigation, am I correct? 

A That's right. 

Q Did you ever borrow money prior to February 


1972 from anybody? 


A Anybody or any bank? 
Q Any person? 
No -- oh, yes, I did. 
Prom whom? 
Mr. Sirote. 
When was that? 


Oh, ronghly 1965, '6,'7 -- give or take. 
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Were you with a bank at the time? 
With a bank, yes. 
And Mr. Sirote was a mortgage company holder? 
Yes. 
Negotiated a loan? 
Yes, I did. 
How much? 
Five hundred dollars. 
Paid him back. 
A Yes, I did. 


Q So, when you went to Sirote this time, you 


had a_ prior relationship on borrowing money, am I 


correct? 


A Yes, I did. 
Q Anyone else? 
No, sir. 
Sure of that? 
A Positive. 
Q You know a fellow like the name of Asher, 
Larry Asher? 


A I know the name I don't associate him with 


anyone. 
Ever loan you any money? 


I don't know the name so [ can't say. 
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Q Sirote is the only person in your life you 
ever borrowed money from --- $500 on a prior occasion? 
A Yes. 
MR. WASHOR: If the Court would bear with 
counsel for a moment. 
(Pause) 
Q Sir, you said you got the $2,000 in the 
men's room of a diner, correct? 
A Yes, sir. 
Q No doubt in your mind that cash was in an 
envelope, am I correct? 
A That's correct. 
And the envelope, was it sealed or not? 
I can't recall at this pcint. 


Was it an envelope that had a clear trans- 


parent window or the other type of envelope -- 


A Not the «ther type, the long legal type 
white envelope, no markinys on it,as I recall. 
Q Mr. Rosenbaum didn't give you the envelope 
at the table, though? 
No. 


It was his suqgestion to go into the men's 
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Q When did you first become aware that the 
FBI was investigating alleged improprieties in the FHA? 

A The moment I took the job. 

Q They told you that there were improprieties 
and payoffs? 

A There was discussion in the office among 
émployees that there were investigations going on, files 
being pulled, et cetera. That was my first knowledge of 
it. 


You went there in November, was it? 


November 30th. 
1971? 
A Right. 


Q You understood then the conversations of 


your employees. Did the FBI contact you about pulling 
files from your office? 


A No, I believe it was Washington that did the 


contacting. They were commanded to pull files, possibly 


on behalf of the FBI. I don't know the arrangement. 
Q When did they come in, in relation to 


November '71, to your knowledge, to pull files? 


A A week, two weeks, a month -- after I got 
there they were constantly doing it. 


Q Did you keep a list of files pulled? 
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4X list was kept but I did not keep a list. 
Did you see the list? 

A Occasionally. 

Q Did you know what files were being pulled 
at that time? 

A All files -- I am sorry -- files from all 
various brokers were being pulled. No one particular 
broker. 

Q Have you at this point in your testimony 
told us everything that you did for Sirote at the time 
that he said he would take one million dollars worth of 
loans back to help you? 

A Have I told you everything, is that what 
you are asking? 

QO Yes, -- 


THE COURT: I am not sure I understand. 


Did you do anything else in consideration 


of his taking over the million mortgages -- 
MR. WASHOR: If I may adopt the Court's 
language. 
THE WITNESS: TI believe I testified that I 
had promoted two men for Mr. Sirote. 
BY MR. WASIIOR: 


Q That correct, sir? 
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A At a later date Mr. Sirote had appeared before 


Senator Hart's committee in Washingtc¢n and they had nine 


files of his and they were making some comment on the nine 
files. We had come into the office and asked if 1 would 
review the nine files, see if there were any irregularities 
as far as I was concerned and perhaps write a letter if 


I found none, setting forththe fact that I saw no irregu- 


larities and I did this. 

Q This was in consideration for what Sirote 
had done for you, am I correct? 

You could find nothing wrong with the files? 
This -- 
Okay. 

Q -- an accurate description of the lack of 
impropriety in the files independent of what Sirote did 
for you, correct? 

A Yes. 

9 Have you told us all that you had done 
relative to your improoriecties, as head of the FHA, during 
the nine months that you were designated? 


A I believe so. 


Q Did you ever help anyone else out -- do 


anything else other than for those people you testified 


to? 


-o 


uo 
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A If you could be more specific as to help. 
My job was to expedite, override, ov2rsee the problems of 
the office -- if you are more specific, I can say yes or no 
to that. 


29 Did you ever do anything for anybody and get 


a gift in return? 


A No, I don't recall that at all 

Q You are sure of that? 

A Positive. 
Q Isn't it a fact that you helped out: Mr. 


Bernstein? 


A Harry Bernstein? 
Q Yes. 
A In what way? 


¢ Did you help him in any manner or form? 
A Mr. 3ernstein had asked for various mortgage 
loan guarantor -- not mortgage loan guarantor -- mortgage 


insurances if we could expedite them. 


Q Did you do it? 

| 
A On a couple of occasions, yes. 
Q Did you accept anything for that outside 


your salary 


| A Absolutely not. 


LS) 


Did you take a trip to Las Vegas? 
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2 || A I was never there in my life. 

3 | Q Were you promised a trip to Las Vegas? | 
4 | A Mr. and Mrs. Bernstein and myself and my 


) || wife and a number of other people were at a Republican 


6 dinner in the Town Housein Huntington, at that time they 

7 } got involved -- prior to their indictment -- talking about 
8 what the Justice Department was doing to them and if there 
9 was anything in my power if I could call someone or knew 
10 someone in Washington that they would buy me Las Vegas -- 
M1 not just take me there. 

12 Q Better than a trip. 

13 A Much better. 

14 | Q You acquiesced to this? 

15 A I thought it was jovely, 

16 | Q Was there an offer made to you if you could 
17 help Louis Bernstein become an approved lender that you 

18 would get these $5,000? 


19 A Absolutely not ~-- Louis Bernstein -- if I 


el Q Yelp hiin become an approved lender, get a 

““ || bonus of $5,000? 

« A Mr. Bernstein had nothing to do with him 
becoming an approved lender Again it was his discussion -- 


if I knew any one in Washincton to take the heat off 
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nN 


Louis Bernstein. I don't seem to recal]} the entire 


3 conversation -- yes, $5,000 seemed tc: be a figure. 
| 


4 Q When was this Republican dinner, where you 
5 | had been ofcered, as the head of the FHA, Las Vegas and | 
6 $5,090 -- these discussions when did this take place, sir? 
7 | A Well, I imagine that tc be some time around | 
8 || election time. | 
9 Q November 1972? | 
10 A well, November -- election is usuaily | 
| November 2, thereabouts if I recall. | 
12 | Q Was it before you were the head of tlheFHA? | 
13 || A No. | 
14 || Q It was after November 3rd, 1971, am I ee 
15 || A That's correct. 
16 | Q When you had already become the FHA director, | 
17 | am I correct? | 
13 | A That's correct. | 
| 
ale Q Did you in any manner or form at that time | 
20 | turn these people down, the Bernsteins? | 
21 | A I had told them it would be impossible. 
22 | | 
23 | (Continued on next page.) | 
24 | : 
05 | 


es 
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Didn't you jus s that you told Bernstein. 
what you coul! do? 
NO, Sir. 
All right 
it ride. 
Did you indicate that you cou]? not hein them? 


As a matter of speech I had indicated that it 


wouldn't be feasible, that ¥ did not know anyone in Washingto 


Q Nid you report this offer of a bribe to anyone? | 


A I believe it was reported to the Justice 
Department. 

Q When? 

A In September 1973. 

ie) After you got caught kind of vith your pants 
down; am I correct? 

A After 1 was caught. 

Q And that was the first time that you reported 
this offer of a bribe to you? 

A Yes. 

Q As an VHA official? 

A 

correct: 
That’s correct. 


Now Mr. Bernstein -~ Mr. Carroll, there came a 
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time when you were sentenced to jail, correct? 


A Well I know, that's cor-ect. 
Q You got quite a severe sentence? 
I beg your pardon? 
You got a severe sentence, ten years? 
That is correct. 
And that was reduced to five years? 
That is correct. 
How much time did you serve? 
A Approximately 17 months, I believe. 
Q Just a little under a year and a half; am I 
correct? 
A I weuld say a little over a year and a half - 
I'm sorry. You are right, a little under a year and a half 
Q Mr. Carroll, the Government of the United 
States helped you get the reduction of the ten years to the 
five years, correct? 
A I would imaqine so. It was a letter that I 
read thai was written to the parole board, yes. 
a) And the Government of the United States -- 
withdrawn. 
The reduction of ten years to five years was 
Court? 


Excuse me€? 


in 


A175 
Carroll-cross 


Am I correct? 
Judge Travia reduced it. 
Am I right? 
A You are right. 
Q The Government helped you get that reduction 
from ten years to five years in the courtroom; am I correct? 
A My attorney took credit for it, so I don't know 
whether or not the Government -- 
Q I am asking yov -- 
A I really don't know. I really don't know. 
Q You do know that the Government of the United 
States wrote letters on your behalf to the Parole Board; am 
I correct? 
A Again, I just found this out. 


You are correct, yes. You are correct. 


Q When you say you just found this out, when did 
you just find it out? | 

A After I was released from prison. I saw no id 
letter while I was in prison and at the time of the reduction 
I saw no such letter. 

Q Weren't you told that the Government would write 
a letter on your behalf ar try to get you out as early as 
possible? 


A I don't recall anybody making any promises to me 


| 
| 
| 
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at all. I mean, ten vears is ten years. I don't recall any 
promises made. In fact, I know there were ro promises. 

Q By the way, you didn't expect to get a jail 
sentence did you? 

A I had hoped I wouldn't get a jail sentence. 

Q Mr. Carroll, didn't the Government also help 
get you transferred out of West Street, the local prison? 

A Yes, they did a very nice job on that. 

Q And you thanked the Government for doing that; 
am I correct? 

A I would have thanked anyone. 

Q It was pretty horrible in there? 

A It was for me. 

Q And they had you transferred from West Street to 
a minimum security place of detention in Allenwood, Pennsylvania; 
am I correct? 

A No. 

Q Where did you go? 

A Danbury, Connecticut. 


Q The Government helped get you transferred; am 


I correct, sir? 


A I would think they -- it's the only way I could 
get in there with some help. 


Q You wrote a letter to the United States Attorney 
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Mr.Accetta, thanking him for his help, did you not? 


A I certainly did. 

Q So at least while you were in jail, youknew tha 
the Government took those steps? 

A Yes. 

Q Am I correct? 

That's correct. 

Q And you asked Mr. Accetta to see what he could 
te: help you with the parole problem? 

A I certainly did, yes. 

e Mr. Accetta kept his agreement with you; am I 
correct? 

A There was no agreement on his part. 

Q He serviced you, he helped you? 

A Yes, I wrote him, I asked him, and yes he did. 

MR. WASHOR: Will the Court bear with counsel 
for a second, please? 

THE COURT: Certainly. 

(Pause) 

Q And after the Government helped you, sir, didn‘ 
you then write eae letter to Judge Travia and tell -- did you 
write a letter to Judge Travia? 

A Yes, I did. 


Q And did you in that letter accuse the United 
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States Attorney, Mr.Accetta, of making promises to you that 
were not kept? 
A Yes, I did. 
Q Did you further write a letter to Judge Travia +- 


within that same letter, did you accuse the Federal Bureau 


of INvestigation of making promises to you that they did not 


keep? 

A I did. 

Q And didn't you accuse Mr. Anthony Accetta of 
breaching his public trust? 

A I don't remember those words, but you were on 
the right line. 

Q Didn't you accuse the FBI of breaking their 
promises with you? 

A Yes -- excuse me, can I rephrase that for just 
a moment if it is all right? I didn't say they broke their 
promise. I said in the letter that the FBI had indicated to 
me that I would not go to jail. That was my comment. I did 
say that Mr. Accetta had promised that I wouldn't go to jail. 

Q And didn't you further tell Judge Travia that 
you would not have interposed a plea of guilty had it not 
been for the promises of the United States Attorney's Office 
and the FBI? 


A Yes, I did. 


Al79 
Carroll-cross 


Q And sir, wasn't every word in that letter an 
outright lie? 

A At this point yes I have to say it was a lie. 
I reiterated my statement. 

Q You lied to a Judge that reduced your sentence 
from ten years to five years, am I correct? That's a simple 
yas or no? 

A It's a very strong yes or no, if you don‘t mind, 

MR, GOULD: I object to the witness being told 
he can only answer yes or no. 

THE COURT: Yes, he can only answer yes or no 
if such manswer deals fairly with the question. 


MR. WASHOR: I will rephrase the question. 


Q When you accused the United States Attorney of 
making promises that you would not go to jail, did you iie to 
Judge Travia? 

THE COURT: In other words, are you asking him 
how the United States Attorney in fact promised him 
that he would not go to jail? 

MR. WASHOR: I believe he has already answered 
that question. He said that that was not a fact and 
that he had lied. 


MR. GOULD: It is repetitive. 


MR, WASHOR: Let me rephrase the question, » > 4 
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I may, with the Court's permission? 
Q Did you write a letter io Judge Travia? 
A Yes, I did. 
Q Did you tell the Judge that the United States 
Attorney promised that you would not go to jail? 


A Yes. 


Q In that same lette:, did you tell the Judge -- | 


that is Judge Travia -- that the FBI promised you in words 
or in effect, that you wouldn't go to jail? 
A Yes. 


Q All right, were promises made to you by the FBI 


A I have to answer that by a different answer. 
When I wrote the letter from Danbury, Connecticut, this was 
all very traumatic to me -- 
MR. WASHOR: Your Honor, I object. 
A (centinuing) -- I am trying to answer as best 
as I can. By the time I was -- 
MR, WASHOR: T will withdraw the question. 
(continuing) -- I would like to explain, Judge. 
MR. WASHIOR: I know what he would like to do. 
I would like him to answer the question. 
THE COURT: I think we must deal with this as 


best as we can, because the withdrawal of the question 
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leaves its evidentiary impact with the jury. 

MR. WASHOR: I will rephrase it. I do not 
intend to abandon the subject matter. 

MR. GOULD: I request that the witness be 


allowed to finish his answer. 


ground by better questions. 

MR. WASHOR: I do. 

THE COURT: And I might say in a more moderate 
tone of voice perhaps we will all move ahead a little 
more equitably. 

MR. WASHOR: Surely. 

Q Did Mr. Anthony Accetta make any promises that 
you would not go to jail? 


A No, he did not make a promise. 


| 

| 

THE COURT: No, if counsel agrees to cover the | 
| 

} 


Q Did you write a letter to Judge Travia that 
Mr. Accetta made promises that you wouldn't go to jail? 
A Yes, I did. 
Q The letter that you wrote to Judge Travia about 
that aspect, was that truthful or non-truthful? 
A At the time I wrote it I felt it was truthful, | 
| 
Q In other words, while you were in prison you 


felt that Accetta had made promises to you? 
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A Yes, I felt that he made promisas, but he hadn't. 

Q At the time you were in prison, you felt that 
the FBI hid indirectly made promises to you? 

A No promises. They told me that they didn't 


think I would go to jail. 


Q Opinion? 


A Strictly opinion. 


Q That was your state of mind at that time? 


A Yes. 


Q Sir, you wrote a thank you letter to Mr. Accet 
in March of 1973; am I correct? 


A I don't recall. Tell me what the letter was 
for. What was I thanking him for? 
Q For getting you out of West Street. 
A I would thank him today. 
Did you write a letter to him -- 
MR. GOULD: Objection. 
Yes, I did. 
THE COURT: Yes, that has been asked and 
answered. 
Q The time you wrote to Mr. Accettau in March of 
1972, thinking that he made a promise to you that he did not 
keep -- 


A No, not at that time. 
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Q In December of 1973, also nine months later, 
you further thought that he made a promise he did not keep 


and =nat ‘s why you wrote the letter to Judge Travia? 


A That's practically right -- that's almost right} 


Q Isn't it a fact, sir, that in order to get out 
of jail you falsely accused the United States Attorney? 
A It is not a fact, vir. 
Q It is not a fact that you falsely accused the 
FBI in order to get out of jail? 
MR. GOULD: I think it has been gone over 
several times. 
THE COURT: I think the facts have been laid to 
the jury. 


Mr. Carroll, did you serve ali your time in 


Yes, I did. 


You were never transferred to Allerwood? 

A Never to Allenwood. 

Q Do you know of the existence, just yes or no, 
of a letter to the Dire tor of Bureau of Prisons on your 
behalf? 

A Yes, I do. 

Q Do you know when that was written? 


A No, I don’t have the date on thatletter. yo, 
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I do not know. 
any fine imposed up2n you? 
there was not. 


there any probationery term imposed upon 


THE COURT: In addition? 
THE WITNESS: In addition? 

Q Yes, in addition to the five years. 

A Well, I originally got ten years reduced to 
five and was -~ 

Q Did you receive any probation? 

A No probation. 

Q By the way, when you were in trouble and you 
needed money, did you go to Mr. Bernstein who offered to buy 
you Las Vegas? 

A No sir -- yes, sir, I did go to Mr. Bernstein 
to purchase some loans. 

Q Did he do it? 


A No. 


Q The very man who offered to my you Las Vegas, 


turned you down? 
A Yes. 
Q But there was one person ready and willing to 


help you out on a persona] level; is that correct, sir? 
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A Yes. 


Q And when that individuai could not purchase the 


mortyager in guestion,he helped you out financially because 


A That is correct, sir. 
Q Stephen Rosenbaum was not your enemy; am I 


correct? 


of the possible loss of $30,000; am I correct? 


A That is correct. 
Q It was your friend who loaned you $2,000, was 
it not? 
MR. GOULD: Your Honor, that has been gone over 
so many times. 
THE COURT: Yes. This has been gone ovr. 


MR. WASHOR: I have no further questions. 


(Continued on next page) 
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2 
| REDIRECT EXAMINATION | 
3 
| BY MR. GOULD: | 
4 |; 
| Q viz. Carroll, you requested the United States 
5 
Attorney to be transferred to Allentown; is that correct? 
6 
A Mr. Accatta and I had discussed the possibility 
7 
| of Allentown yes. 
8 | 
8, And you wanted to go there: is that corrsct? | 
9 
| A Absolutely. | 
10 | 
| Q And did you get transferred to Allentown? | 
11 || 
A No, I did not. 
12 | 
| ° You also asked Mr. Accetta to arrange so you 
13 
| could be rv..eased to a halfway house? | 
14 
A Yes. 
15 
° Were you released to a halfway house? 
16 | 
A No. 
i7 | 
| Cc You also tried to get your sentence reduced a 
1 
| second time; is that right? 
19 
A I wanted out -- I wanted out. 
20 
e Were you successful? 
21 
| A Eventually. 
22 
| oO But «<c¢ ‘me? 
23 
Bh A NO, not at the time. 
25 | Q And could you explain to tue jury why it is at 


| the time that you wrote that letter to Judge Travia that you 


any we: AG 


o 
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felt that perhaps Mr. Accetta had made oii pronises ws you? 
os In our many many discus :ionsI had prior to 
my going to jail, there was a certain rapport in terms of -- 


not a friendship or anything of that type -- he was prose- 


| Cuting me and I was guilty -- as guilty as sin, and I had to 


go to jail. 
| 


However, the question always came up: “Well, 


it is your first time, and that type of individual, and 
perhaps we will see what happens," 
But emphatically he would say, "There ig no 
promise -- I can make no promises tc you" and that's where 
3 
| 


jat left off. And == still had hopes that maybe I would not 
| have gone away. 
i Q Mr. Carroll, the statements that you gave to 
the FBI as to Mr. Rosenbaum, were they given before you went 
| to jail? 

A Yes, of course. 
Cc And before the Government wrotr any letters on 
i behalf? 


a | 
| A Yes. 


22 
¢ Do you remember being interviewed by the FBI 


jon October 9 and August 15, 1972? 
A August 9th. 


© And August 15? 
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T can only say that I remember one such meet- 


ing. 


© Do you remember telling Mr. Washor on August 
9th that you were completely honest with the BI? 
MR. GOULD: I would like these two documents 
ma:ked for identification. 
THE CLERK: Marked for identification as 
Government's Exhibits 25 and 26. 


MR. WASHOR: May we have a side bar at this 


THE COUR’: This is just for identification. 
MR. GOULD: Yes. 

MR. WASHOR: I would like a side bar. 

‘he following took place at side bar:) 


MR. WASHOR: I would like to see what he is 


marking for identification before he proceeds. 

MR. GOULD: Surely. 

MR. WASHOR: Because I hope it is not some 
material that we have not gotten. 

MR. GOULD: Ue has copies. It is the August 


9th and August 15th interviews. 


to him? 


MR. GOULD: I believe whether it was intent. » 


| 
THE COURT: Do you want to point out the passage 
} 
} 


| 
} 


| 
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or not, Mr. Carroll was misled in the morning in his 


cross-examination and .: are going tc refresh hia 
recollection. 

THE COURT: Are you going to show him what 
passage? 

MR. GOULD: The whole thing. 


MR. WASHOR: They can go over whatever they 


(The following transpired in open court.) 
BY MR. GOULD: 

Q Do you remember testifying this morning that 
on August 9th you were completely honest with the FBI when 
Mr. Washor asxed you those questions on cross-examination? 

A Yes. 

QO I would like you to read very carefully Govern- 
ment's Exhibit 25, the August 9th interview, and Government's 
Exhibit 26 marked for identification, the Aug st 15th inter- 
view with the FBI, and please read them both very carefully 
line by line. Will you tell me if that refreshes your 
recollection as to whether you had been completely honest 
with the FBI on August 9th or August 15th, and please read 
them carefully. Take all the time you need until your 
recollection is refreshed, Mr. Carroll. 


(Pause.) 


19 | 


20 


is that correct? 


| 
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A Excuse me, Mr. Gould? Can T interpose some- 
thing at this moment? 

8 Yes. 
A There is an exhibit here on 8/9/77 

Now, this exhibit indicates that i was -- 

MR. WASHOR: Objection. 

MR. GOULD: Read it and see if it refreshes 
your recoilection. 
A Are you asking me if I told everything? Is 


hatt what your question is? 


Q Could you please read through the vhole thing, 
and particularly the last bart. De not flip through it 
and please read it. 

A I am fillipping through the part that I am very 
familiar with. 

Q Mr. Carroll, isn't August 9th the day that: you 


lied to the FBI when you were shown certain files by them; 


| A That is what I wanted to mantion, correct, 


8 See if your recollection is refreshed if you 
ever told the FBI on August %th that you appointed people 
for Stanley Sirote, raat you gave him anything in return. 

A I don't >»: anything on the 9th about my telling | 


the FBI about any promotions. 
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a, Do you see anything that refreshes your racol- 
Bction about what you told the FBI agents when they left 
chat day? 
A < would have to go back to the very end of my conver- 
sation with the FBI. After they were in on this particular 
meeting, I denied ever having done anything illegal until 
the end of the conversation -- at the end of our meeting 


I at that point aimitted that they were my commitments that 


were issued, that { did discuss the question with Mr. Sirote. 


The FBI at that point then said to me: “All right, there 
seems to be a lot of inconsistencies in your testimony and 
in what you are telling us. Go home, think it over over 
the weekend, and cive us a call MOnday." 

eC And they told you that they didn’c believe 
that you hadn't done anything for Sirote like jy told them? 

A That's right. 

8, And you hadn‘t told them that you appointed 
people for Mr. Sirote? 

A NQ, I did not. 

e After that, did you see Mr. Accetta? 

A I saw Mr. Accetta Monday or Tuesday -- I think 
the following Tuesday. 

o Did you see the same FBI agents again? 


A One or two of them were there, Walter -- I 


2 


3 


| 
| Carroll - redirect 


forget his name. 


| 


| Q Would you look at the nect one and see if that 
| cefreshes your recollection as heing the time that you told 


he everything that happened? 


| A I honestly don't know what I was supposed to 


l 
"have left out. 


: ¢ Did you tell them about your criminal activi- 


a on the 15th? 


A I told them everything about mv criminal acti- 


Q When Mr. Washor asked you on ccross-examination, 
believe you said that you told about Sirote and the éppoint- 
ponte on the 9th. That is incorrect, you did not tell them 
pn the 9th? 


I 


4 I did not. 


° On the 15th you told them about the criminal 


ctivity with Mr. Sirote? 


A Yes. 


A Yes, Bernie Roth would pick up the balances of the 


2 million in the mortgage loans. 


Qo Did he ask for any favors for that? 


A NO. 


Did you do any favors for him for that? 


| (a) And with Bernie Roth; is that correct? 
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No. 
Did he ask you ahout the investivyation? 
No. 
Did you tell him about Pilgrim Funding? 


A What did you tell them about Pilgrim Funding? 


A I went to Pilgrim, who referred me *o an attor- 
ney, who in turn lent me $10,000 to pay off this $450,000 


worth of mortgages. 


Q Did you make out a promissory note? 


A I signed a note for the $10,000. 


4 Did they get after you to pay it hack? 


A They were given back approximately $6,000 not 


too long after the initial loan and then another $1,000 was 


iven qwhile I wzs away in prison to repay that loan. 
a How was that loan given? 


A From the sale of my house -- my wife's home. 


Q Your lawyer was there at the Closing to get 


the $1,000 back? 
A Yes. 


° At the same time that you told them about Roth 


Bernstei.1? 


and Sirote and told them about Pilgrim Funding and Harry | 


A Yes. 


© And you also told them about Stephen Rosenbaum? 
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A Yes, I did. 
@ Could you refrzsh your recollection on cxacstly 
what you told them about Stephen Rosenbaum? 


A I told the FBI pretty much what was said on 


|| the testimony at an earlier date that I contacted Mr. Rosen- 


‘| 


berg -- 

Q Rosenbaum. 

A Excuse me, Rosenbaum, and asked him if he could 
] pick up the 400-odd-thousand dollars’ worth of mortgages, at 
which time he indicated he could not -- his company could 
not, but he would offer me $2,000 to take any loss in the 
loss of points. 

© Did you tell them that you never cigned any 


| note for a loan? 


MR. WASHOR: Objection. 


MR. GOULD: If he doesn't remember -- 

MR. WASHOR: I object as leading the witness. 

THE COURT: No -- 

Zt would ask you to read ~- 

THE COURT: No, ask him "Do you remember," 
not what is written. 

What you told -- 

MR. GOULD: I will withdraw it. 


THE COURT: ~~ the revresentatives of the 
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i] 


THE WITNESS: I don't recall whether I did say 


| 

| 

I | 
| Government on the 15th about the Rosenbaum transaction. 
| that there was no signing of a note. 


8 Could you rafresh your recollection and tell 


us in detail what you remember telling them about that trans- 


acticn? 


A XY indicated to the FBI in this particular meet- 


| ing that I had never signed any note and that I had never 


| paid any of the money back. 


(Continued on next pace.) 


\| 
\| 
| 
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BY MR. 

| 


GOULD: 

Anything about the meeting at the diner? 

There was complete information -- 

Would you tell us what complete information? 

Suppose I read this? 

Tell us from your memory -- 

THE COURT: If this refreshes your own recollection 
as to what you said on this occasion, then that is what 
counsel's question calls for. You can tell the jury. 

Q You may read it again to refresh your reco lection. 
A Let me try to without reading it again. 

I contacted “Mr. Rosenbera 

THE COURT: Mr. Rosenbaum? 

Mr. Rosenbaum, excuse me. 

I contacted Mr. Rosenbaum md asked him if there | 
was any! possibility of his taking over some 490 odd thousand | 
dollars worth of mortgages. ile said he would let me know at | 
a future date, he had to talk with officers or directors of | 
the company. 


He called me or came into my office a very 


} 
| 


time after that indicating he could net pick up the mortgages, 
| 

However, they are willing to give me $2,000 to | 

offset any loss in the pvooints. | 


At a later cate, a day or two later, I contacted 


| 
| 
| 
| 
| 
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Mr. Rosenbaum to set up a meeting whereby -- at the diner 
where I could pick up the 32,000. This vas accomplished. 


frere was never any note or agreement siguad. 


Q Did you tell the FBI it was accomplished in 


diner? 
Yes. 
Whe re? 
In the dine 
Where in the ciner? 
(No response. ) 

Q Where was it that you told them? 

A Where the money was given to me, in the men's 
room of the diner. 

Q All this was toid before you were sent to jail 
or any letters were written or anything else? 

A Yes. 

Q So that the first time you were completely 
honest to the FRI you told them about Sirote i Reth and 
also Mr. Rosenbaum and several others? 

A Yes. 

MR. GOULD: At this point, the Government would 
offer Exhibits 25 and 26 into evidence. 
MR. WASHOR: 1 object. is not admissible. 


THE COURT: Yes, objection sustained. 
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MR. WASHOR: I would ask the Cour: to instruct 
the jury that the objection raised by counsel is not ‘ 
interference with the Governmerit's right to make certain 
offers. 
MR. GOULD: May I have a brief side bar? 


THE COURT: Oh, yes. 


(The following took place at side bar.) 

MR. GOULD: Your Honor, I assume intentionally 
this morning a battery of juestions were thrown at 
Mr. Carroll such as: When you said this on August ctn 
and August 9th -~- and holding one of the 302's in his 
hand, there was corfusion. Now, it's important for th* 
jury to be able to see these things, to see what was | 


said August 9th. 


THE COURT: You straightened 1 it out in the 


the witness’ recollection. I: can't be past recollec- 
tion recorded because it is not his memorandun. 


MR, GOULD: It is adopted by him. Past recolle 


questioning. It is hopeless hearsay except it ~~ 


tion recorded could be written or adopted at the time 
by the individual] -- 

T\.2 COURT: Did he countersign them? 

MR. GOULD: No. 


THE COURT: You can go through it one at a time 


wei ivVvididnuvi “lrOSS 
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and straighten it out. I'm afraid that is the only 
way you can do it without consent. 
MR, GOULD: Okay. Thank you. 
MR. WASHOR: i believe he has done that. 


COURT: I thought you had done it pretty 


MR. GOULD: It's hard to tell. 
THE COURT: Oh yes, twelve people are thecs 


we'll never know. 


(The following took place in open Court.) 
REDIRECT EXAMINATION 
BY MR. GOULD: (continuing) 
Q Mr. Carroll, you mentioned you had ameeting 
about Christmas gifts with ycur boss; did he state what the 


position of Washington was on Christ.saas gifts? 


A Yes. Of course, he reiterated what we all knew, 


there were not supposed to be any gratuities, gifts, or so 
forth around the holidays. 

Q When he told you not to interfere, did he tell 
you that as because he didn't care thatthe gifts were being 
given? 


A No, not at atl. He asked that I stay away from | 


it because they had their own legal department that wanted to 


check into it further. He asked me to step aside for a minut 
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MR. GOULD: No further questions, your Honor. 


MR. WASHOR: With your Eonor's permission, may 


THE COURT: Yes, surely. 


RECROSS EXAMINATION 


Q Mr. Carroll, when was the very first time that 
yo: told either -- anybody associated with the Government tha 
the reasoi: vou disclosed the nature of the investigation into 


Mr. Rosenbaum, th.t was being conducted, was when you got the 


| 
| 
' 
| 
| 
| 


$2,000? 


When was the first time you told a member of the 
Government tha. is the reason you told them about the 


investigation? 


A I am sorry, I lost my train of thought on that 


Q If the Court will permit a few primary questions 
to briag it up to date. 
Isn't it a fact, sir, the substance of your 
testimony is you discussed the FHA investigation with Mr. 
Rosenbaum only after he gave you $2,000? 


A Yes, that is correct. 


Q When is the first time that you told any member 


of the Governmer.t about discussing the FHA investigation with 
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Mr. Rosenbaum? 

A I would say sometime in Mr. Accetta's cffice or 
Westbury, I don't recall putting it down in any kind of 
minutes. 

Q When you made the statemerts to the FBI on 
August 15, 1972, you just testified that you told the truth? 

A Yes. 

Q Am I corrects 

A That is correct. 


Q Did you tell the FBI at tiat time that you 


discussed the FHA investigation with Mr. Rosenbaum only aftey 


' 


| 
you got $2,000? 


right. 


testified in the Grar i 


right. 
You testified on September 14, 1972 5: -an. DL icoxe 


A That's right. 


Q bo vou remember what you testified to nm the 
Grand Jury with relation to Mr. Rosenbaum? 

A (No response.) 

9 Just yes or no. 


Yes. 
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Q Did you tell the Grand Jury that you discussed 
the FHA investigation with Mr. Rosenbaum only after you got 
the $2,000? 
A I don't believe it was phrased that way. 
told them I discussed it with him at the time. 
Q Sir, would von sake a look at the Cranda Jury 
minutes starting on page oo, thre ton question. 
Read the four paqes to yourself and let me know! 
when you are complete. 
(Pause. ) 
Have you completed reading it? 


Yes, I have, 


Q Did you tell the Grand Jury on Sentember 14, 1972, 


that you discussed the FHA investigaticn with Mr. Rosenbaum? 
A Not a word was mentioned. 
Q You were under oath at the time you went into 
the Grand Jury? 
A Yes. 
QO Am IT right? 
A Yes. 
0) iow many times did you lie to the 
(NO response.} 
MR, GOULD: In terms of days or -- 


MR. WASHOR: f will rephrase the question. 
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Q ad several meetings with “the FBI, is that | 


correct? | 


A Yes, I have. | 

Q How many *imes did you lie to the FBI considering 
only the number of meetings? 

A I would say once or twice the first couple of 
meetings we had. 

Q The only time? 

A I did not lie on this particul.:* report, if tha 
is the question. 

Q I 6 in't ask you that. 

A No. 

Q Didn't you in the Grand Jury tell the Grand Jur 
that you had a discussion with Stephen Rosenbaum about the 
FHA investigation only after you got $2,000 from him? 


a I didn't say it in this Grand Jury action. 


Q Okay. 
You said it later cn, am I correct? 
Absolutely. 
This was September 14, 1972, is that correct? 
A That is correct. 
Q When was your memory better, September 14, 1972, 
ox later on when you again testified in the Grand Jury? 


A When the question was posed to me i. the Grand 
| 
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Q Sir, did you not de the y same thing when 
yOu appeared in the Grand Jury Sept. er 1972 that you did at 


the bank, omitted to put in materiel? 


| 
A That I did what? | 
Q You didn't make records at the bank. 

A I see what you mean. 
Q Am I correct? 

A Yes. 

Q You avoided disclosing certain facts, am I 


correct? 


A Yes. 


A (NO response. ) 


| 
| 

Q Isn't it the same tu.ing you did September 14, 19722 
| 


Q Avoided to mention that you had a discussion 
with Mr. Rosenbaum about t..2 investigation Only after you got 
the $2,900 cash f~s.a him? 

A I didn't purposely eliminate that. 

Q That was b; accident, is that correct? 

MR. GOULD: Objection. 
~¢ was never brought out. 


It was never brought out to you? 


That is correct. 


The one asking you questions, that was an 
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Assistant United States Attorney, am I right? | 
A Yes. 
| 
Q When you failed to mention the very same things | 
we are discussing now to tie FRI on Auscust 15, 1972, would | 
your answer be the same hecause it was never brought up? | 
A That is cerrect. It was never brought up. The | 
discussion I had with Mr. Rosenbaum didn't seem -- | 
Q Is it your testimony as you sit here +his 
afternoon both FBI and the United ¢£ cates “ttorney's offices, | 
prior to putting you into the Grand Jury to testify under 
oath, never asked you what you gut in return for the $2,000? | 
A (No response.) | 
Q Withdrawn. | 
Is it your testimony as } u sit here now that 


members of the United States Attorney's office and members of 


the FBI did not ask you what you gave in return for $2,000 


MR. GOULD: Your EKonor, at this point may I 
ask Mr. Washor not scream at the witness --: 


MR. WASHOR: I am not screaming, we don't ve 


| 
| 
recaived from Stephen Rosenbaum? | 


to dilute the question. 
Can you answer the ques lon? 
A I did not purposely leave it out if that is 


what you mean. 
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Can you answer my question? 
A Which was? 
Q Is it your testimony no member of the FBI cxvked 

you what you gave Mr. Rosenbaum in return for the $2,000? 

A Yes, I believe they did ask me. 
Q When? 
A Meetings and various discussions we had. 


Q Did they ask you on August 15 when you told 


100 per cent of the truth? 

A No. 

QO September 14, 19/2. under oath when you went 
before the Grand Jury? 


A No, they dic not. 


Q All right. Nobody at that time asked you what 
you gave Mr. Rosenbaum in return for the $2,00)? 


A Right. I would say that is true. 


MR. WASHOR: I have no further questions. 


RE-REDIRECT EXAMINATION 
BY MR. GOULD: 
Q When you were interviewed by the FBI or the 


United States Attorney's Office, at any time did you go into 


complete details about any of the events you talked about 


today in every little detail? 


A As best I could. There has to be meeting after 
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2 || meeting. 

3 Q In the Grand Jury of Se;tember 14, 1972 you 

4 | sestizied quite a long time, didn't you? 

5 A Yes. 

6 Q About how mucl. of that testimony was asked | 

7 about Springfield? | 

S| A As I recaii, very little. | 
Q Were you asked anything about the meetings at 

0 | the diner or anything else? 

11 | A I don't believe I was asked at all. It was 

mY just what was the situation and I told it as I recall with 

13 | respect to Mr. Rosenbaum. 

14 Q De you remember testifying February 13, 1973 

15 | before the Grand Jury? | 

16 A Yes, I remember. 

17 Q Would you tell us what the subject of that | 

18 examination was, what you were asked about? 

19 A It was -- 

” Q What company? 

a A This is a ‘irancd Jury with Springfield Equities. 

22 Q Were you asked anything abovt Sirote or -- 

a8 A No. TT said tnis Grand Jury minutes wage a 


discussion on Springfiel! “yuities and that particular 


arrangement of the 


92,005. 
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Q Do you recall being asked by the Assistant 
United States Attorney as to why you liad the discussion 
about the investigation with Mr. Rosenbaum and do you remenbe 
what your aiswer was? 

A I was asked by Mr. Accetta if he felt I was 
ir fluenced by virtue of the payment that Mr. Rosenbaum had 
made to me. MM; reply was, "i do." 

Q Is it true? 

A Yes. 

Q Before that did he ask you another question? 
Refresh your recollection and read it. Tell us what that 
question and answer were and whether it was truthful. 

A The question posed to me by the attorney was 
that -- was ry discussion with. Mr. Rosenbaum concerniig the 
details concealed because of the money which Mr, Rosenbaum 
advanced to you, and I said, "Very much so." 

Q Generally, in that Grand Jury testimony, did 
you talk about the discussion with Mr. Rosenbaum and other 
Getails you talked about today? 

A The conversation again went along the lines of 
what was happening with the investigation going on and I 
reiterated to him all files were being pulled from various 


mortgage companies. 


(Continued on next page) 
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Q In 1972, you were asked about a lot of 
different transactions? 

A Yes. 

'e) In 1973 the transactidans of Springfield? 

That's right. 
MR. GOULD: No further questions. 
MR. WASHOR: I don't know if the Court 
will allow but I will be very brief. 
THE COURT: ertainly. 
MR. WASHOR: Thank you. 
RECROSS EXAMINATION 
BY MR. WASHOR: 

Q You just on redirect examination said that 
you were not asked about any particulars when you 
testified September 14, 1972, related to MR. Rosenbaum, 
am I correc? 

A That:is correct. Particularly with regard 
to the conversations or anything that we had. 

If I recall my testimony, I did mantior 
thetthe money was received and the circumstances 
surrounding it. 


Q Do you remember Mr. Gould just a few minutes 


ago asking you whether or not you mentioned anything as 


to why you got the money and how you got the money? 


Carroll-recross 

In which testimony? 

September of 1972. 

All right, one question -- 

THECOURT: Fxcuse me. 

Is that the testimony? 

THE COURT: The first of the two. 

THE WITNFSS: Thank you, your Honor. 

THE COURT: That is not Mr. Washo 
question. 
.@] Do you remember Mr. Gould asking you? 
A Yes, I recall Mr. Gould asking me. 
Q Your answer was no? 
A Right. 
Q You didn't tell them where the money wes or 

how you got the money? 
A Yes. 
Qo Just a few questions were asked of you in 
the grand jury? 

A With respect to Springfield Fanities, yes. 
@) Isn't it a fact you were asked the following 


questions and gave the following answers on September 14, 


1972 -- reading from page 66: 


"Question: Did there come a time when you 


in fact received $2,000 from Mr. Rosenbaum? 
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“Answer: Yes, there was. I took the $2,900 
from him, 
"Ouestion: Where were you when you took the 
money from Mr. Rosenbaum? 
"Answer: I met Mr. Rosenbaum in a dinez on 
Merrick Road and Jerusalem Avenue, at the corner of 
Jerusalem Avenue and Ilillside Avenue, approximately 
9:00 o'clock in the morning on a Saturday." 
Do you remember being asked those questions 
and giving those answers? 
A Yes. 
Q You did d’scuss where you got the money, am 
I correct? 
A Yes. 
a) Mr. Carroll, weren't you told in 1973 that 
you had to have a reason for taking the $2,900? 
MR. GOULD: Objection, your fonor. By whom? 
When? Where? 
MR. WASHOR: Let's first find out whether he 
was told. 


' 


THE COURT: T think you have to ask him 


Were you ever told, if I may rephrase the question, 


that you have to have a reason for accenoting the 


$2,000? 
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There has to be a reason for taking anything. | 


THE COURT: No. Lister carefully to the 


question. His question is, did anyone ever tell you 


Or say to yor that you had to have, have had, a 
reason to take the $2,000? 
THE WITNESS: Yes, your Illonor, I understand. 
How did you phrase that? It was -- when the 
questions and answers came up about the $2,000 per 
se, why d’” * take the money -- this w pretty mich 
understow. ana ¢1e only cther question was what 
aid I do for <.* money if anythinc. That was the 
question. That was part of that testimony. 
Q Sir -- 
A Yes? 
Q February 25, 1972, hadn't the newspapers of 


the City of New York been flooded with headlines of the 


FHA and VA investiqation? 

4 I don't recall that. 

Q You have no independent recollection? 

A No. 

0 It was all over the newspapers and you have 
no recollection? 

A No. 


Q Is it your testimony, sir, that you got 
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$2,040 from Stephen Rosent:aum in return for your telling 


him the files were being pulled from the FHA? 
A No. 
0 you tell him the names of any files? 
No, T didn't know any. 
Did he ask you the names of any files? 
Only the commanies, not the names. 
(Pause. ) 


MR. GOULD: One question. 


RED) RECT EXAMI! * TION 


BY *R. GOULD: 
Q Did anybody from the Government ever tell you 
to make any statements or any testimony that wasn't 
trut iful? 
A Of course not. 
MR. GOULD: No more questions. 


(Pause. ) 


MR. GOULD: ts that it? 
TH FCOMRT: Just a mome 
MR. WASIIOR: Y have no further questions. 


MR. GOULD: May I dismiss the witness? 


THE COURT: After he is dismissed by opposing 


counsel. 


MR. GOULD: I thought -- 
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MR. “’ASHOR: I have no further questions at 
this time. 

Excuse me, your Honor. The letter writte 
by the witness to Judge Travia, I would offer th.t 
letter into evidence as a defense exhibit. 

THE COURT: I will have to read it first. 

MR. GOULD: The Government would then also 
have certain -- for example for completeness sake 
I believe required under the new rules we would have 
other parts of the correspondence. 

IY don't hear the Government. 

THE COURT: We will have a short recess now. 


Please do not discuss the case with one 


another or anyone not on the jury until it is given 


to you to decide. 

THE CLERK: Please rise. 

(The jury left the covrtroom.) 

M>. WASHCR: J euppogs you would like to look 

let. .2r? 

T4E COURT: I was wondering why you offered 
it. Whee is the point of the offer? 

MR. GOULD: Your Honor -- 

MR. WASHOR: JT am making the offer, let me 


complete it. I tender for the Court's perusal a 
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THE COURT: Members of the jury: 

ou have heard the evidence in the case and the 
arguments of counsel and now must receive the 
instructions on the law that governs the case. 

You, the jurors, are the sole judges of the 
facts. You must, however, follow the law as given to 
you in these instructions and apply it to the facts as 
you find them from the evidence before you. You are 
not free, nor am I, to substitute our private 
judgments as to what the law should be for what the law 
in fact is. 

You have been sworn as jurors well and truly to 
try this case and to render a true verdict. You must 
therefore exclude from your deliberations all bias and 
prejudice. You must not permit yourselves to be 
governed by sympathy or any other considerations not 
founded in the evidence and these instructions on the 


law. 


The issues of fact to be tried are those made by | 


the indictment and the defendant's plea of "Not Guilty." 
Bear in mind that the indictment is the formal method of 
accusing a person of crime; it is not itself evidence 

that a defendant cormitted the crime charged, nor is the 


fact that the indistment was found any evidence of guilt 
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There are four counts in the indictment and the 
first and the fourth counts are conspiracy counts. These 
two consp‘racy counts I think will best be understood 


if they are considered in these instructions after 


have been considered. 


counts 2 and 3, which are called the substantive <n 


Count 2 of the indictment is drawn under 
Section 201(f) of Title 18, United States Code, which, 
so far as we are concerned with it, provides as follows: 
"Whoever, Otherwise than as provided by law for | 
the proper discharge of official duty, directly ... gives 


' 


eo. anything of value to any public official ... for or) 
because of any official act performed or to be performed 
by such public official...shall be fined...or irip isoned 
.or both.” 

Yount 2 reads as follows: 

On or about © 26th day of February 1972, 
within the Eastern Pistrict of New ‘ork, the defendant | 
Stephen Rosenbaum knowingly and unlawfully did directly 
yive approximately two thousand dollars $2,000.00) to 
Donald Carroll, who was then and there a public 
official employed as Director of the Hempstead Insuring| 


Office by the Feceral Housing Administration of the 


Department of Hovsing and Urhan Development, an agency 
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of the United States, for and because of official acts 
performed and to be performed by the said Donald Carrol 
in connection with his e»ployment at the Federal 
Heusing Administration. (Title 18, United States Code, 
Sectior 201(f). 

You will have noticed the first clause in the 
statute. It reads "Wloever" -- and the next words are 
those which I want to emphasize at this moment -- 
"“therwise than as provided by law for the proper 
discharge of official duty.” 

That clause is put in to make it clear that 
lawful fees properly paid to public officials -- such 
as filing fees and things of that sort -- are not 
p: ments forbidden by this part of the statute. 

Count 2 is concerned with the alleged payment of $2,000) 
to Donald Carroll, and there is no suggestion on either 
side that the money, if any, that was paid to Donald 
Carroll was a fee or other payment provided by law for 
the proper discharge of his official duties. What we 
are concerned with then is whetheror not there was a 
direct giving of anything of value to Donald Carroll 


for or because of any official act performed or to be 


The essential elements of Count 2 of the 


| 
| 
| 
performed by Donald Carroll. 
| 
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| 
indictment all of which the Government must prove beyond 
a reasonable doubt or else you aust acquit the defendant 
on Count 2 of the indictment are the following: 
First, that defendant did deliver $2,000 in 
currency to Ponald Carroll on or about February 26, 1972; 
Second, that Carroll was at the time employed as| 
Director of the Hempstead Insuring Office of the 
Federal Housing Administration of the Department of 
Housing and Urban Development, an agency of the United 
States, and that defendant knew that fact at the time 
tnat he delivered the $2,000 in currency to Donald 
Carroll; and 
Third, that defendant delivere.! the money to 


Carroll for or because of an official act or acts 


performed or to Le performed by Carroll in his employment 


ac the Federal Housing Administration. 

If the Government proves each of the three 
essential elements of Count Two beyond a reasonable 
doubt, then you will] convict the defendant on Count 2 of 
the indictment. If, however, the Government fails to | 
prove one or more or all of the essential elements of 
Count 2 of the indictment beyond a reasonable doubt, 


then you must acquit the defendant of Count 2. 


You must first determine from the evidence the 
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facts affecting this transaction. You must decide 


whether or not you find hevond 4 reasonable doubt that 


defendant delivered the money to Carroll. You mist 
next determine whether or not the evidence satisfies 


you that Carroll was at that time Director of the 


Hempstead Insuring Office of the FHA, and whether or not 


you are satisfied that defendant knew that he held that 


position. 

There has »een evidence or 12 question of 
whether or not Carro] or defendant both regarde« 
the money turned over to Carrol] 
amount which, although no j a loan, Carroll 
expected to repay. st miine xf the language 
of the statute: the statute fortids diving “anything 
of value to any public of ficial,’ ‘9 make a loar 
to give something oft Tt 18 a giving of credit. 

fact hat repay! i 1S expected, with or without 
interest, is heside * point. Nal 1 the loan or 
advance of monies, no matter what the terms, remains 
in and of itself the giving of a thing of value. In 
the simplest words it is doing semethinyg for another 
person that was worth something 9 that other person. 

Turning now t the third -lement.: first, you 


must be clear that what Carroll ought he was yetting 


| 
| 
| 
| 
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the money fo; is not material, The decisive question 
is what purpose the defendant iad in mind in delivering 
tne money to Carroll, if he did do so. To convict you 


must be satisfied beyond a reasonable doubt from the 


evidence bearing on the question that defendant 
delivered the money to Carroll hecause he was Director 
of the Hempstead Insuring Office of fiA and because of 
the official acts which in that office Carrol} performed 
4 wou'd in future perform, 

The statute, the instruction just given, 
t..e@ language of Count 2 require that the "thing of 
value" be given to the public official "because of any 


orficial act performed or to be performed b 


4 
4 


such public 


' 


Orficial." You will notice that it does not Say any- 


| 

thing about getting the public official to do something} 

illegal, or something that, but for the giving of the 
ng of value, he would not have done, or would have 
ne directly. On the contrary, the statute 
hibits giving some of value to an official simply 
cause of" his past or future official acts. That 

giving of the thina of value is forbidden if it ig 

ing given because the official has performed some 
“icial act or because he igs to perform it wholly 


‘hout reference to whether or not any specific thing 
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thing of value. The statute is violated if a public 


| 
has been requested or exacted by the person civ:.ng the 
} 


official has been given money, for example, for doing 
exactly what he is supposed to do, in exactly the way 
he is supposed to do it, because the integrity of 
government requires that no things of value be paid to | 
public officials in connection with their performance 
of their services other than fees provided by law and ! 
the salaries that the government pays to them, 

Let me now repeat to you the essential elemen«s 
of the charge of count 2. 

The essential elements of Count 2 of the indict- 
ment all c" which the Government must prove beyond a 
reasonable doubt or else you must acquit the defendant 
on count 2 of the indictment are the following: 

First, that defendant did deliver $2,000 in 
currency to Donald Carroll on or about February 26, 1972; 

Second, that Carroll was at the time employed as 
Director of the Hempstead Insuring Office of the Yedera 
Housing Administration of the Department of Housing and 
Urban Development, an agen * of the United Stater, and 
that defendant knew that fact at the time that he 
delivered the $2,000 in currency to Donald Carroll; and 


Third, that defendant delivered the money to 
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Carroll for or because Of an official act or acts 
performed or to be performed by Carroll in his employzent 


at the Feceral Housing Administration. 


If the Government proves each of the three 


essential elements of Count 2 beyond a reasonable doubt,) 
then you will convict the defendant on count 2 of the 
indictment. If, however, the Government fails to prove | 
one or more or all of the essential elements of count 2] 
beyond a reasonable doubt, then you must acquit the 
defendant of count 2. 

Count 3 is a different sort of count. The 
statute under which count 3 is drawn provides that 

"Whoever, directly or indirectly, corruptly ... 
offers ... “nything of value to any public official 
e++ with intent 

(1) to influence any officizl act 

"shall be fined or imprisoned ... or both, and 
may be disqualificd from holding any office of honor, 
trust, or profit under the United States." 

Count 3 rerds as follows: 

"In or about December 1970, within the Eastern 
District of New York, the defendant Stephen Rosenbaum 
corruptly did, directly and indirectly, offer something 


of value to Rose (cohen, who was then and there a public 
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official employed as Assignment Cl--k in the Hempstead | 


Insuring Office by . 2 Federal Housing Administration 
of che Department ot Housing and Urban Developneant, an | 
agency of the United States, with intent to influence 
official acts of the said Rose Cohen in conne(tion with | 
the assignment and processing of applications for | 
mortgage insurance subritted to the said Federal Hous ing 
Administration. (Title 18. United States Code, Secticn 
201(b).” 

You will notice at once that this part of the 
statute differs radically from the part with which we 
were concerned in count 2. Here the statute requires 
that the act be done “corruptly,” that is, with the 
deliberate intention of getting that done which should 
not be done and which itwas improper or illegal to have 
done. In this aenine the thing of value which is give 
must be found to have been given with the intent to 
influence the recipient's performance 01 some official | 

| 
act. You will see then that the idea is to forbid the | 
corrupt giving of a thing of value to a public official 
to influence him in his action as a public official. 
this part of the statute proscribes offers as well as 


actual payments, 


The essential elements of Count 3 all of which the 
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Government must establish beyond a reasonable cloubt or 


else you must acqu 


folowing: 


defandant of Count 3 are the 


Piret, that the defendant directly or indirectly 


offered Rose Cohen money Or something else of value 


knowing that she was 


and while she was an official 


employed as an Assignment Clerx b>’ the Hempstead 


Insuring Office of tl,> Federal Housing 


the Department of Housing and Urban Development; 


Second, that the money or other thing cf value 


was offered to Rose 


Cohen in order to influence her 


| 
| 
| 


Administration of, 


acts as Assignment Cler): in connection with har assign- | 


ment of appraisers on cases presented to the PHA for 


mortgage insurance; and 


| 
| 


Third, that the money or other thing of value was 


offered to Rose Col -n corruptly, that is, knowing that 


it was wrong to do it, and intending by doing it to 


influence Rose Cohen 


have done, 


to do what she might not otherwise 


If the Government proves each essential element o 


Count 3 beyord 1 reasonable doubt, then you will 


convict defendant on 


count 2 of the indictment, 


however, the Gover iment fails to prove any one or more o 


the elements of count 


3 beyond a reasonable doubt then 


3 
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you must acquit the de.endant on count 3, 
Notice here at least three thiiugs that sharply 
Gi: .erertiate the offense with which defendant is 
charged in count 3. In the first place, as I pointed 
ebove, you must find that the action was corrupt. In 


the second place it must be done with the intent to 


influence an official act or more than one official act. 


It would not be enough for the Government to show that 


the thing of value or things of value were offered 


; 
j 


| 


"because" of official acts performed or to be performed, 


Here y~™ “wst find beyond a reasonable doubt that the 
thing or things of value was or were offered 
specifically to influence official acts That in turn 
means that the offer must be to a person who has 
responsibility for the performance of an official act 
anc whose decision with respect to whether that act 
shall or shall not be done can be influenced by the 
receipient's will. In Count 3 you will note that the 
language is very specific, that is, you must find that 
the Government has established beyond a reasonable 
doubt that the offer or offers were with intent to 
influence Rose Cohen in connection with the assignment 
and processing of applications for FHA mortgage 


insurance, 
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| 
| 
It is for you to say on all of the evidence | 
whether you find beyond a reasonrab:.e doubt that sane 
offsred something of value, either himself direc*ly or 
indirectly through someone else, to Rose Cohen to 


influence her in the assigning of applications for 


there is no disagreement that the particular field of 


} 
| 

mortgage insurance submitted to the FHA. I believe i 
{ 


activity in which Rese Cohen functioned was in the 
capacity of Supervisory Assignment Clerk, and that 
duties included <‘esignating the outside appraisers tc 
be assigned, to inspect and report on the properties 
submitted to the FHA for mortgage insurance. So you 
must determine whether or not you are satisfied that 
something of value was offered to her directly or 
indirectly by defendant for the purpose of influencing 
Rose Cohen in making assignments of fee appraisers tc 
inspect and value properties in which Springfield 
Equities was the interested mortgage company. 

Next, notice that we are dealing here with offer 
The Government need not show that any money was 
actually paid over to Rose Cohen or any other thing cof 
value actuaily turned over to her. The point here is 
that the offer was made and to convict you must find 


beyond <. reasonable douct simoly that an offer was made 
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Or else you must acquit. 

Finally, the Government nust show beyor.a a 
reasonable doubt that the activities charged to the 
Gefendant were corrupt. That méans, in this context, 
that it was done for the purpose of influencing Rose 
Cohen in her performance of her official duties in 
order to serve an interest of the defendant's that was 
opposed to the interest of the Government. That means 
here that you must be able to find beyond a reasonabla 
doubt that the purpose of the offer was to get Rose 
Cohen to appoint specifically requested appraisers, 

Counts 1 and 4 of the indictment are both drawn 
under the conspiracy statute Title 18, United States 
Code, Section 371. Count 4 is Simpler in structure az 
let us consider that count first, after a brief 
explanation of the statute and an outline of what the 
crime of conspiracy, generally speaking, comprises, 

Section 371, so far as we are concerned with Le, 


provides 


| 
| 
| 
| 


"If two or more persons conspire either to commit 

| 

any Offense against the United States, or to defraud the 
United States, or any agency thereof in any manner or | 
| 

for any purpose, ard one or more of such persons do any | 


| 


act to effect the cbject of the conspiracy, each shall 
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be fined ... or imprisoned ... or both.” | 

Count 4 of the indictmen‘: charges that vara 
Rosenbaum conspired with Hahn and Holmberg to ccimit | 
offenses against the United States, that is, to commit 
offenses under Title 18, United States Code, Section 
201(f), the subdivision of the statute which we 
considered in Count 2 relating to the payment aliegetiy | 
made to Donald Carroll. Count 4 reads in the following | 
language: 


In or about and between September 1970 and 


within the Eastern District of New York, the defendant 


| 

| 
January 1972, both dates being approximate and inclusive, 

| 


Stephen Rosenbaum and Andrew Hahn and Douglas Holmberg, | 


| 


herein named as co-conspirators but not es defendants, 


conspired to commit offenses against the United States, 


} 
| 
| 
' 


namely, to pay and cause the payment of sums of money 
and other things of value to officials of the Federal 
Housing Administration of the Department of Housing 
and Urban Development for and because of official 
acts performed and to ke performed by the said officia 
in violation of Title 18, United States Code, 
Section 201(f). 

In furtherance of the said unlawful conspiracy 
and for the purpose of effecting the objectives 


thereof, the defendant Stephen Rosenbaum and the 
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co-conspirators committed, within the Eastern District 
of New York, the following: 
Overt Acts 

(1) In or about December 1970, the co- 
conspirator Douglas Holmberg, at the direction of the 
defendant Stephen Rosenbaum, gave money and otuer thing 
of value to officials of the Federal Housing 
Administration. 

(2). In or about December 1971, the defendant 
Stephen Rosenbaum met with the co-conspirator Andrew 
Hahn and approved a list of Federal Housing 
Administration officials to be given money and other 
things of value. (Title 18, United States Code, 
Section 371). 

Count 1 is more complex. It alleges that 


defendant Rosenbaum conspired with Holmberg, Hahn, 


Ozer and Schlamm of Springfield Equities, Ltd., with 


the speculators Ortrud Kapraki and Adolfo and Gus 
Farinella, with Veterans Administration officials, 
McDonnell and Assatlee, and with the appraisers Orloff 
and Kessler to defraud the Veterans Administration and 
to commit offenses against the United States both under 
Section 201(b), which we considered in Count 3, and 
under Section 201(f), which we considered in Count 2. 


Cc .at i is rather long, but I think that with the 
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evidentiary background that you now have you will be 
able to follow it. Count 1 reais in the following 
lai, uages: 

"Commencing at a time rrior to September, 1570, 
the exact date being tnknown to the Grand Jury, and 
continuing thereafter through at least April 1972, 
within the Eastern District of New York, the defendant 
Stephen Rosenbaum and Douglas Holmberg, Andrew Hahn, 
Leon Ozer, Pauline Schlam, Ortrud Kapraki, Adolpho 
Farinella, Gus Farinelia, Alan Orloft, tiarold Kessler, 
Charles Assatly, Hugh McDonnell, and others, herejn 
named as co-Conspi: ators but not as defendants, 
conspired to defraud the Veterans Administration, an 


c 


agency of the United States, in the operation of its 


loan guaranty program, and conspired to commit offenses | 


against the United States, namely to pay and cause the 
payment of bribes and gratuities to officials of the 
Veterans Administration in violation of Title 18%, 
United States Code, Section 201, 

It was part of the conspiracy that the d endant 
Stephen Resenbaum, for and on behalf of customers of 
Springfield Equities Ltd., did give and cause to be 
given bribes and gratuities in order to procure 


unlawful benefits on applications for mortgage insuranc 
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submitted to the Veterans Administration on properties 
located within the Eastern District of New York, among 
wh. ch unlawful benefits were included the procu ent 
of excessive, inflated and false values of real 
property, the expedited processing of papers and 
documents submitted t4 the Veterans Administraticn, 
the approval of credit applications containing false, 
misleading or omitted material facts, and improper 
assignment, processin nd review of applications for 
mortgage insurance 

In furtherance of the said unlawful conspiracy 
and for the purpose of effecting the objectives 
thereof, the defendant Stephen Rosenbaum and the 
co-conspirators committed, within the Lastern District 
of New York, the following: 

Overt Acts 

(1) In or about March 1971, the defendant Steph 
Rosenbaum met with the co-conspirator Douglas Holmberg 
and discussed the assignment of appraisers. 

(2) In or about August 1971, the co-conspirator 
Andrew Hahn met with the defendant Stephen Rosenbaum 
concerning the payment of money to the co-conspirator 
Hugh M:Donnell. 


(3) In or about January 1972, the defendant 


| 
| 
| 
| 
| 
| 


g——_______-—- 
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Stephen Rosenbwn had a telephone conversation with the 
co-conspirator Harold Kessler cencerning the appraisals 
of curtain properties on which applications for rcertgag 
insurance would be and were submitted to the Veterans 
Administration. 

(4) In or about January 1972, the defendant 
Stephen Rosenbaum met with the co-conspirator Ort -ud 
Kapraki concerning her business relationship with 
Springfield Equities, Ltd. 

(S) On or about Pebruary 25, 19'], the 
so-conspirator Andrew Hahn delivered a sum of money to 
the co-conspirator Charles Assatly. 


(6) On March 2, 1972, the defendant Stephen 


Samuel Berman and discussed unlawful activities in 
connection with the procurement of mortgage insurance 
from the Veterans Administration. 


(7) On or about March 14, 1972, theco-conzpirato 


Rosenbaum and the co-conspirator Leon Ozer met with 


Pauline Schlam had a telephone conversation with Samuel 
Berman concerning the assignment of the sodlaial 
Alan Orloff to appraise a property on which an | 
application for mortgage insurance would be submitted 
to the Veterans Administration. 

(8) On March 23, 1972, the defendant Stephen 


Rosenbaum met with Thomas F. Jones concerning the 
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Stephen Rosenbum had 4 telephone conversation with the 
co-conspirator Harol@ Kessler cencerning the appraisals 
oi’ curtain propertie on which applications for rertgag 
insurance would be and were submitted to the Veterans 
Administration. 

(4) Ir or about January 1972, the defendant 
Stephen Rosenbaum met with the co-conspirator Ort ‘ud 
Kapraki concerning her business relationship with 
Springfield Equities, Ltd. 


{S) On or about February 25, 197], the 


| 
so-conspirator Andrew Hahn delivered a sum of money to | 


the co-conspirator Charles Assatly. 

(6) On March 2, 1972, the defendant Stephen 
Rosenbaum and the co-conspirator Leon Ozer met with 
Samuel Berman and discussed unlawful activities in 
connection with the procurement of mortgage insurance 
from the Veterans Administration. 

(7) On or about March 14, 1972, theco-conspirato 
Pauline Schlam had a telephone conversation with Samuel 
Berman concerning the assignment of the co-conspirator 
Alan Orloff to appraise 4 property on which an 
application for mortgage insurance would be submitted 
to the Veterans Administration. 

(8) On March 23, 1972, the defendant Stephen 


Rosenbaum met with Thomas F. Jones concerning the 


co-conspirator Harold Kessler cencerning the appraisals 
oi’ curtain properties on which applications for rertgag 
insurance would be: and were submitted to the Veterans 
Administration. 

(4) In o. about January 1972, the defendant 
Stephen Rosenbaum met with the co-conspirator Ort ‘ud 
Kapraki concerning her business relationship with 
Springfield Equities, Ltd. 


(5) On or about February 25, 197], the 
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Stephen Rosenbum had a telephone conversation with the 
| 


so-conspirator Andrew Hahn delivered a sum of money to 
the co-conspirator Charles Assatly. 

(6) On March 2, 1972, the defendant Stephen 
Rosenbaum and the co-conspirator Leon Ozer met with 
Samuel Berman and discussed unlawful activities in 
connection with the procurement of mortgage insurance 
from the Veterans Administration. 

(7) On or about March 14, 1972, theco=-consepirato 
Pauline Schlam had a telephone conversation with Samuel 
Berman concerning the assignment of the co-conspirator 
Alan Orloff to appraise a property on which an 
application for mortgage insurance would be submitted 
to the Veterans Administration. 

(8) On March 23, 1972, the defendant Stephen 


Rosenbaum met with Thomas F. Jones concerning the 


2068 
submission of a mortgagor's credit application to the 
Veterans Administration, (Title 18, United States Code, 
Section 3/1). 

Before conSidering Counts 4 and 1 further, 
important to know what conspiracy is. 

Conspiracy is an offense separate from the 
comission of anv offenses that mey have been committed | 
pursuant to the conspiracy. That is because the forma- 
tion of a conspiracy, of a partnership in criminal 
purposes, is in and of itself pronounced a crime by the! 

} 


statute. A conspiracy is a combination or agreement of | 


two O. moce persons to accomplis:: an unlawful purpose by 


} 


their concerted action. The essence of the charge of 
conspiracy is first, an understanding among two or more) 


persons that they will act together te accomplish a 


common objective which they know is unlawful, plus, 


| 
| 
| 


second, the doing of an overt act in furtherance of the| 
conspiracy. The understand.ng does not have to be a | 
formal or express one. The understanding essential to 
the finding of a conspiracy exists if by whatever leans, 
tacit or outspoken, the alleged rembers of the alleged 


conspiracy have «rranged to unite their several efforts) 
| 


| 
| 


to accomplish a common object thet they know is 


unlawful, 


A236 
Charge 2069 


One may become a member of a conspiracy without 
having full knowledge of all of the details of the 
ccn’pivacy, and without knowing the identities cf the | 
other conspirators. But a person who, having no 
knowledge of a conspiracy, acts in a way which furthers 
some object of the conspiracy, does not thereby become | 
a conspirator. 

Before you may tind that a defendant, or any ot 
person, has become a member of a conspiracy, the | 
evidence in the case must show beyond a reasonable doubt 
that the conspiracy was formed, and that the defendant, | 


or other person who is claimed to have become a member, 


helped to carry the plan forward knowing the principal 


the intent to advance or further some object of the 


| 
| 
| 
terms of the plan and that it was unlawful and having | 
| 
| 


conspiracy. 

One who so joins an existing conspiracy is 
charged with the same responsibility as if he had been 
one of the originators or instigators of the conspiracy 
It is not necessary that all of the named conspirators 
become such at the same time nor is it necessary that 
they all continue in the conspiracy until it ends. 

The overt act required to be proved may be an 


act which, considered by itself, is an innocent act. 
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It need not be an act of the particular defendant 


charged or an act known to him, and it be an overt act 


| 
committed before they became members of the conspiracy. 


But the overt act must be one of the overt acts alleged 
in the indictment and it must be committed by one of th 
conspirators with the cunscious purpose of furthering 
the achievement of the objective of the conspiracy. 

And the overt act must have been performed before the 
particular defendant ceased to be a member of the 
conspiracy. 

Withdrawal from a conspiracy after it has been 
formed, and after one has become a member of it knowing 
its significant terms and its illegality, and after an 
overt act in furtherance of the conspiracy has been 
committed, does not prevent one from being guilty of the 
conspiracy. 

As you can see, then, there are three ideas in 
statutory conspiracy: First, was the conspiracy 
described in the indictment formed; second, was the 
defendant a member of the conspiracy; and third, did one 
of the conspirators do at least one of the overt acts 
alleged in the indictment. 

Let me direct your attention particularly to the 


second points Was the defendant a member of the conspiracy? 
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That must be proved by the sworn testimony presented to| 
you here in court of pergons whv observed he defendant | 
himself do and say the things and words that, if you 
accept the testimony as true, would establish the 
defendant's knowing participation in the conspiratorial 
plan. You may rely, too, in this connection on | 
defendant's own words presented to you by tape recording 
if you are satisfied that the recordings are authentic | 
and fairly present defendant's words in their real | 
context, You may not rely on second-hand, or, as it is | 


someone else told him that defendant was a participant 


in the conspiratorial plan or to the effect that some- 


called, hearsay evidence of a witness to the effect - 


one else allegedly repeated to the witness things that 
defendant allegedly did or said outside the presence of 
the witness, 

If, however, you find from the evidence beyond 
a reasonable doubt that defendant did become a member 
of the conspiracy, then defendant is responsible for 
those acts and words of the other members of the | 
conspiracy that you find that they did and seid in order 
to effect the objects of the conspiracy just as if he a 


himself done those acts and spoken those words. 


In this connection bear this, too, in mind: 
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Merely because defendant war in super ‘isory charge of 


some of the Springfield ewoirxyeae, to the extent that 
he was, does not mean that we is responsible for 
improper acts of those employees .nless he was himself 
consciously involved in the impropriety. 

Count 4, as I said earlier, charges that 
defendant Rosenbaum conspired with Andrew Hahn and 
Douglas Holmberg to commit offenses against the United 
States by coneniring to pay or cause the payment of 
sums of money and other things of value to FHA official 
cor and because of official acts performed and to be 
pe: formed by those officials, in vaolation of Title 18, 
United States Code, Section 201(f). The terms used in 
count 4 are the same terms used in count 2 relating to 
the payments to Donald Carroll. Again, bear in mind 
that the underlring statute involved, Section 201(f), 
is concerned simply with the paying of money to public 
officials “because of any official act performed or to 
be performed by such public official" and tue statute 
does not say nor require that the payment be made in 
order to influence the public official's action or to 
get the official to do anything illegal or enything 
that, but for the giving of the thing of valus, he 


would not have done or would have done differently. 
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Seax that in mind in considering whether or not the 
payments refereed to in count 4, if made, wov’d have 
‘estion 201(f). 
The assential elements of count. 4 of the 
indictment all of which the Government must prove 


beyond a reasonable doubt or else you must acquit the 


defendant on Count 4 are the following: 


First, that the defendant conspired with Douglas 
Holmberg or Andrew Hahn or with both of them to pay or 
cause the payment of money or other things of value to 
various FHA officials for and because of official acts 
performed and to be performed by them; and 

Second, that one of che overt acts alleged in 
Count 4 was done by one of the conspirators in order 
elfect the object cof the conspiracy. 

If the Government proves beyond a reasonable 
doubt both of these essential elements of the consrira 
you will find the defendant guilty of count 4. [f, 
however, the Government fails to prove egither one or 
both the elements of the charge of count 4 beyond a 
reasonable doubt then you must acquit the defendant on 
count 4, 

You will no doubt recall from the evidence that 


Andrew Hahn and Douglas Holmberg are not claimed in 
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Government's evidence to have been employed by 
Springfield Equities, Ltd. at the same time, but that 
Hahn succesded Holmberg at Springfield. Hence you will 
understand that the conspiracy alleged does not requireja 
showing that Holmberg and Hahn were partners in the 
conspiracy at the same time. However, the proof must 
be that there was the conspiracy charged in the indict- 
ment which continued, although with a changing member- 
ship, that is, with one member replacing another. [If 
you are not so satisfied, then you must acquit on 
Count 4, for the Government murt prove tha conspiracy 
alleged in the indictment. 


It is for you to say on all the evidence that 


you have heard, including that relating to the alleged 
distribution of envelopes containing Christmas gifts of 
money among the FHA officials, whether or not defendant 
conspize’d with Hahn and Holmberg or one - them to give 
money or other things of value to FHA p. inel for or 
because of their past and future official acts, and 
whether one of the overt acts alleged in the indictment 
was done by one of the conspirators to effect the 
object of the conspiracy. If you decide that’ defendant 
did so conspire, then he is responsible for whatever 


Holmberg and Hahn did in carrying out the objects of 
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the conspiracy as well as for those things, if any, 

which you find that he himself did in carrying out the 


conspiracy. 


The opening paragraph of Count 1 uses a pair of short- 
nand expressions in referring to the provisions of 


Secti-n 201 of Title 18, Mnited States Code. One of 


Turning now to the conspiracy alleged in count | 
| 


these shorthand terms is “bribes," which refers to 


subdivision (b), which we have dealt with in considering 
count 3, the Rose Cohen count. The other shorthand | 
term is “gratu.ties," which refers to subdivision (f) 
which we have considered in discussing Count 2, the | 
Donald Carroll count. In addition, the opening | 
paragraph speaks broadly of conspiring to defraud the | 
Veterans Administration. That language cones directly 
from Section 371, the general conspiracy section. The 
fraud charged appears from the second paragraph, which 
in effect alleges that the conspiracy included 
fraudulently inducing the VA to issue commitments to 
insure mortgages. The charge is that a fraud was 
perpetrated on the VA by deceptive acts and practices 

as outlined in the language of the next following para- 
graph. The charging language of Count 1 includes also 


ideas from Section 201(b) that we have not directly | 


| 
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dealt with in considering Count 3, the Rose Cohen mete 
Section 201(b), in adéition to >orescribing the corrupt | 
offurirg of anything of value t»> any public otfiicial 
with intent to influence any official act, proscribes 
also any corrupt giving of anything of value to a | 
public official to influence that official to commit oe! 
to aid or to collude in or to allow any fraud on the 
United States, and subsection () further proscribes 
the corrupt giving of anything of value to a public 
official with the intent of inducina the public officia 
to do or omit to do any act in violation of the 
official's lawful duty. Let me :¢-read to you the firs 


two paragraphs of Count 1. 


Commencing at a time prior to September 1970, 


continuing thereafter through at least Aprii 1972, with 


the exact date being unknewn to the Grand Jury, an, 
; 


the Eastern District of New York, the defend :t onagnan 


Rosenbaum and Douglas Nolwherq, \ndrew Hahn, Leon Ozer, 


7 


Pauline Schlam, “vir: VYapraki, Adolpho Farinella, 

Gus Farinel)a, Alain MX 1cfF, Harol..? Kessler, Charles 
Assatly, Hugh McLonne!]. ond others, herein named as 
co-conspirators Wil not es defenldants, conspired to 


defraud the Veterans wnistracion, an agency of the 


United States, in the operation of its loan guaranty 
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3 United States, namely, to pay and cause the payment of 


uw 


Administration in violation of Title 18, United States 
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2 program, and conspired to commit offenses against the 

é : bribes end gratuities to officials of the Veterans ; 
} 


6 | Code, Section 201. 

7 | It was part of the conspiracy that the defendant 

8 | Stephen Rosenbaum, for and on behalf of customers of 

9 | Springfield Equities Ltd., did give end cause to be 

0 given bribes and gratuities in order to procure 

1 unlawful benefits on applications for mortgage 

12 insurance submitted to the Veterans Administration on 

13 properties located within the Fastern District of New 

14 York, among which unlawful benefits were included the 

15 | procurement of excessive, inflated and false values of 
| real property, the exped’ted processing of papers 

17 and documents submitted to the Veterans Administration, 
a the approval of credit applications containing false, 

19 misleading or omitted material facts, and improper 

20 assignment, processing and review of applications for 

21 | mortgage insurance. 
n | Section 371, as I read it to you, requires that | 
23 | there also be committed an overt act to effect the 


object of the conspiracv, that is, the doing of some- 


thing which moves -he conspiracy towards the attainment 
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of its goal. As I said to you, the proof ona 


conspiracy count is not complet: without proof of one 

or more of the alleged overt acts and proof that it was 
committed either by the defendant charged with the 
conspiracy or by one of the other members of the 
conspiratorial group. There are eighc overt acts 
alleged in Count 1 and i will read them to you ina 
moment. But I must caution you that proof of the — 
acts is not proof of the conspiracy, although 


inevitably the overt acts themselves may furnish some 


of the evidence bearing on the proof of the conspiracy 


and the identity of the conspiracy. 


Bear in mind also that your concern here is to 
determine whether the conspiracy alleged in Count l 
has been proved. Remember that it is not proved if wha 
the Government toes prove is not that single 
conspiracy but two or more distinct conspiracies, 
althoug,: having one or more members in common. Now, 
let me re-read to you the overt acts of Count l. 

(1) "In or about March 1971, the defendant Stephen 
Rosenbaum met with the co-conspirator Douglas Holmberg 
and discussed the assignwent of appraisers. 

(2) In or about August 1971, the co-conspirator 


Andrew Hahn met with the defendant Stephen Rosenbaum 
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concerning the payment of money to the co-conspirator 
Hugh McDonnell. 
(3) In or about January 1972, the defendant 

tephen Rosenbaum had a telephone conversation with the 
co-conspirator Harold Kessler concerning the appraisals 
of certain properties on which applications for 


mortgage insurance WOuld be and were submitted to the 


'4) In or about January 1972, the defendant 
Stephen Rosenbaum met with the co-conspirator Ortrud 
Kapraki concerning her business relationship with 
Springfield Equities, Ltd. 

(5) On or about February 25, 1972, the 
co-conspirator Andrew ilahn delivered a sum of money to 
the co-conspirator Charles Assatly. 

(6) On March 2, 1372, the defendant Stephen 
Rosenbaum and the co-conspirator Leon Ozer met with 
Samuel Berman and discussed unlawful activities in 


connection with the procurement of mortgage insurance 


Veterans Administration. 


from the Veterans Administration. 


| 

| 
(7) On or about March 14, 1972, the 
co-conspirator Pauline Schlam had a telephone conversation 
with Samuel Bermar concerning the assignment of the | 


co-conspirator Alan Gril to apprajse a property on 
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which an application for mortgage insurance would be 
submitted to the Veterans Administration. 

(8) On March 23, 1972, the defendant Stephen 
Rosenbaum met with Thomas F. Jones concerning the 
submission of a mortgagor's credit application to the 
Veterans Administration. (Title 18, United States 
Code, Section 371). 


A word of caution: There have been frequent 


to Eastern, to United, to InterIsland, and to others, 


| 
references to other companies and their ieiiaiiiaiaiiaiipiiaa) . 
You must not infer merely from evidence that other 


companies were engaged in illicit activities similar to 


those charged against defendant that Springfield must 
have been engaged in those activities, and that 
defendant must have been guiltily involved in them. 


The essential elements of Count 1 of the 


a reasonable doubt or else you must acquit defeadant of 
Count 1 are the following: 

First, that the defendant conspired with 
Holmberg, Hahn, Ozer, Schlamm, Kapraki, the Farinellas, 
Orloff, Kessler, Assatlee and McDonnell to defraud the 
VA in the operation of its mortgage insurance program, 


or conspired for and on behalf of Springfield 


indictment all of which the Government must prove | 
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Equities’ customers to give and cause to be given to 

VA personnel gratuit‘es and brilies intended to procure 
unlawful benefits on mortgage insurance applications to 
the VA, including submitting false valuations of the 
property to be mortyaged, unduly expediting tke 
processing of applications t» the VA, procuring the 
improper assignments of appraisers and improper process 
ing and reviewing of mortgage insurance applications to 


approval of falsified credit applications, and procurin 
the VA; and 


committed one or more of the overt acts alleged in the 
indictment. 

If the Government establishes beyond a reasonabl 
doubt both of these essential elements of Count 1 of 
the indictmert you will convict defendant on Count 1. 
If, however, the Government fails to prove eithe: or 
both of these essential elements of Count 1 of the 
indictment beyond a reasonable doubt,, then you :ust 
acquit the defendant of Count l, 

The evidence in this case has necessarily been 
somewhat discursive since some of the witnesses 


testifiec with respect to severs) topics that are 


Second, that either thedefendant or one of the 
Other persons named e3 conspirators in the indictment 
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involved in the case. In looking at Count 1 it may 


help you to observe that the order of the names in the 
indictment is helpful. The first group of names, 
Rosenbaum, Holmberg, Hahn, Ozer and Schlamm, are names 
of persons who were at some or all »f the times in 
question employed at Springfield Equities, Ltd. The 
next group of names, Ortrnd Kapraki and Adolfo and Gus 
Farinella are people who have been identified to you as 
speculators or broker=-speculators. ‘The next two names 
are names of outside "fee" appraisers who were 
assigned appraisals by the VA, Allen Orloff and Harold 
Kessler, The last two names in the group, Charles 
Assatlee and Hugh McDonnell were employees of the VA 
at some or all of the times in question. It is for you 
to determine from all of the evidence whether or not 
you are satisfied beyond a reasonable doubt that the 
defendant with some or all of the persons named in 
Count 1 conspired to do what is alleged in Count l, 
Bear in mind that the Government is not required to 
prove precisely everything alleged in the description o 
the conspiracy and its membership but it must prove 
substantially the conspiracy alleged in the indictment 
and no other conspiracy. If you are satisfied that the 


conspiracy was formed, then each member of it i- 
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the conspiracy whether committed by himself or by other 
In determining whether or not there was a 
conspiracy, you consider all the evidence bearing on 
whether there was a conspiracy as alleged to defrauc th 
United States and whether or not that evidence ha 
established the conspiracy beyond a reasonable doubt. 
Similarly, using what has been said concerning the 


meaning of subdivisions (b) and (f), the bribery and 
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responsible for all acts committed in furtherance of 
{ 
| 


gratuity subdivisions of Section 201, you consider the 


evidence to determine whether or not the Government has 


proved beyond a reasonable doubt that there was a 
conspiracy to commit the offenses of Section 201 
substantially as alleged in Count l, 

Keep very much in mind that the crime of 
conspiracy is committed whether or not the conspiracy i 
successfully perpetrated. Remember that the law 
denounces conspiracy as being in and of itself an offenge 
quite apart from the commission of particular crimes in 
successful completion of the plan of the conspiracy. 

Proof beyond a reasonable doubt is not proof to 
an absolute certainty. Few things in life can be so 
proved. Proof beyond a reasonable doubt is such proof 


as you would be willing to rely and act upon in the mos 
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important of your own affairs, If, after carefully 
weighing all the evidence you have an abiding convictio 
of tn: truth of the charge such that you feel 
conscientiously bourd to act upon it, then you would 
pe free from reasonable doubt. If, however, after 
weighing all the evidence, you have such a doubt as 
would cause prudent pe is to hesitate before acting 
in matters of importance to themselves, such a doubt 
would be a reasonable doubt, 


That does not mean that each bit of the 


beyond a reasonable doubt. It means rather that in sum 


tote? the Government's evider e must satisfy you 


| 
| 
Government's evidence must be found by you to be truc 
beyond a reasonable doubt as to cach element of the 
crime charged, or you must acauit. 

A reasonable doubt may arise not only from the 
evidence produced, ut also from the lack of evidence. 


Since the burden of proof is always on the Government, 


defendant has the right to rely on the failure of the 


Government to prove any essential element of the charge 


cross-examination of witnesses called by the Governnent 
The law does not impose on a defendant the burden oF 


duty of producing any evidence. 


A defendant may rely too on evidence brought out on : 
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Under our law a defendant has a constitutional 
right to remain silent. No inf2rence unfavorable to 
the defendant can he drawn from that fact. Your 


deliberations accordingly must exclude consideratior. of 


or reference to the matter and must concern itself 


solely with the evidence before you, | 
A defendant is presumed to be innocent and that | 


presumption accompanies him throughout the trial. It 


continues unless you are satisfied on all the evidence 


that the Governme.:t has proved defendant's guilt beyond 
a reasonable doubt. | 
I will not summarize the evidence. | 
You have heard twenty witnesses, to name them in 
the order in which they testified: Simon Ackerman, 
Albert J. Grace, Sanford Allinson, Donald Carroll, 
Rose Cohen, Marti cohen, Bertha Rady, Hugh J. McDonnell 
Charles Asatlee, itlarold Kessler, Ortrud Kapraki, 
Adolph Farinella, Alonzo Smith, Nicasio Corsello, 
Douglas V. Holmberg, Pauline Schlam, Daniel F. Keleher, 
Irving Jablon, Samuel Berman, and Thomas F. Jones, 
Nighty-eight exhibits have been received in 
evidence, I have said that you must decide the case on 
the evidence 


The evidence is the testimony of these witnesses 


es 
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the exhibits received in evicence, and the facts that 
ha"- Leen stipulated, 

Statements and arguments of counsel and 
answers stricken from the record are not evidence, 


The evidence includes, of course, what is brough 


out on cross-examination as well as what is testified 
undex direct examination. 
Your verdict must be based on the evidence. 


But in your consideration of the evidence you are not 


limited to the bare words of the witnesses and the bald 


facts that you find have been proved. The evi 2nce 
includes the inferences reasonably to be drawn from the 
testimony which you hear and the facts which you find have 
been proved, 

The failure of the Government to call a witness 
whom the evidence shows to be peculiarly available to 
it rather than to the defense and who, the evidence 
indicates, could give material and relevant testimony, 
that we ld not be merely cumulative of other testimony, 
warrants you in inferring teat the witness’ testimony 
would not be favorable to the Government as the party 
having the burden of proof on the issues on which that 


itness could testify, provided that you are satisfied 


from the evidence that the witness, if called, would 
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testify. But no inference against either side flows 
from the mere fact that persons named in the evidence 
have :0t been called to testify. 

There are two types of evidence from which you 
may lawfully find that a fact has been proven. One is 
cirect evidence, such as the testimory of an eyewitness 
to his observations of the facts to be proved. The 
other is circumstantial evidence, the proof of facts an 
circumstances which rationally imply the existence or | 
non-existence of some other fact betausesuch other fact | 
usually and reasonably follows accorving to the common 
experience of mankind. Thus, if you see people coming 
into a building shaking out dripping umbrellas, and 
others, about to go out of doors, turning back toward 
their offices, you infer from these circumstances that 
it is raining outside. Or, while you can see from 


your window that the sky is full of clouds and the 


using their windshield wipers and passersby are carryin 
their umbrellas fcolded under their arms; you cufer 
from those circumstances that it is not raining. 

As a general rule the law makes no distinction 
between direct and circumstantial evidence. If the 


evidence, as here, is in part indirect and circumstanti 


} 
streets are wet, you See also that passing cars are not 
l, 
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then you apply to it, along with all the other evidence 
the same standard of proofs ii must, taken with the 
oth:r evidence, satisfy you of the defendant's guilt, 
beyond a reasonable doubt, or else you must acquit, 

You are the sole judges of the credibility of 
the witnesses, 

The motives and state of mind of each witness as 
they appear to you and the circumstances and inducement 
under which the witness testified are to be taken into 
account. Consider any relation each witness may bear 
to either side of the case and the manner in which the 
verdict might affect him. 

You may consider the appearance and manner of 
each witness on the witness stand, the witness’ apparen 
candor or lack of it, and the character of the 
testimony given, wh€ther the testimony contains 
inconsistencies or discrepancies, whether it is 
intrinsically credible or seems to you in whole or part 
improbable, and whether it conflicts with other 
testimony or is consistent with other testimony in the 
case, 


| 


In weighing the effect of conflict or discrepancy 


consider whether it pertains to a matter of importance 


or to unimportant devails and vhether it seems to you 
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to result from innocent error or from falsehood. If 
you find a witness has been mistaken or untruthful, in 

or in part of the testimony given, then you may giv 

vestimony of that witness such credit, if any, as 

think it deserves in the light of the nature and 
extent of the defects that you find in it. 

Evidence that at an earlier time a witness made 

a statement inconsistent with or contradictory of that | 
in raject6éng the testimony given before you on ‘:hat 


point but does not require you to reject the testimony. 


witness’ testimony here in your presence justifies you 


You must decide in the light of the inconsistency and 
all the other factors bearing on the credibility of the | 
testimony whether you do or do not accept it as true. 
You do not, however, take the earlier statement as 
-eStablishing the ficts; rather, you treat it as at mos 
nullifying the testimony given in court. 

If, however, a witness adopts as true a statemen 
he made out of court at an earlier time, then you may 
treat that out-of-court statement as the witness’ 
evidence. 

If you conclude that a witness has knowingly 


testified falsely concerning any material matter, you 


have a richt to distrust that witness' testimony in 
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other particulars. You may reject all the witness’ 
testimony or give it or parts cf it the credence you 
think it deserves. 

In considering the credibility of a witness, you 
may take into account the fact that he has been 
previously convicted of a crime or crimes. You may 
also take into account evidence that a witness has 
admitted the commission of other acts that were in 
violation of the law. 

You may conclude that the testimony of the 
witnesses Carroll, Rose Cohen, Rady, McDonnell, 
Assatly, Kessler, Kapraki, Farinella, Smith, Holmberg, 
and possibly Schlam, if accepted by you, would make the 
witness an accomplice in the commission of one or more 
crimes. An accomplice is one who joins another in the 
commission of a crime voluntarily and with common 
purpose. An accomplice does not become incompetent as 
a witness because of the witness‘ participation in the 
criminal acts charged. On the contrary, if the only 
evidence on some or all of the essential elements of 
any count is the testimony of an accomplice, it may 
Still be of sufficient weight, if you believe it, to 
Sustain a verdict of guilty without corroboration in 


or support of other evidence. Yet bear in mind that 


| 
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weighed with care. You should not convict on unsuppor 


accomplice testimony unless you believe that testimcny 
saa 
beycnd a reasonable doubt, 


Tr 


x have sought not to comment on the evidence or 
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accomplice testimony is to be received with caution and 
d 
} 


to give any impression as to my own view, if I have one, 


j 


of the relative weight of the evidence. If I have done, 
so, however, you may disregard 1t entirely for you are 
the sole judges of the facts, 

From time to time in the course of the trial, 
objections have heer made and rulings on evidence given, 
Dray 9 anferences from the comparative frequency of 
objections of one or the other side or from the 
comparative record in having objections sustained, 
Where an objection to a question has been sustained, 
disregard the question and draw no inferences from its 
wording about the answer that miaght have been given, | 
Where an objection is overruled, evidence then received 
has no special weight just hecause unsuccessfully 
objected te, 

Your verdict St be unanimous, 

It is your duty as jurors to consult with one 


another and to deliberate with a view to reaching 


agreement if you can do so without doing violence to 
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individual judgment. Each of you must decide the case 
for yourself but do so only after an impartial 

con: ideration of the evidence with your fellow iurors, 
In the course of your deliberations do not hesitate to 
re-examine your own views and change your opinion if 


convinced it is erroneous. Your task is one of 


of conscience. But do not surrender your honest convic 


conscience, and pride of opinion has no place in — 


tion as to the weight or effect of evidence solely | 
because of the opinion of your fellow jurors or for the} 
mere purpose of returning a verdict. 


The form of your verdict, which must be given 


separately on each count, is simple. Your verdict must 
be either guilty or not guilty, it must be given 
separately for each count, and it must be a unanimous 
verdict on each count. Your verdict need not be the 
same on each count. 

Your verdict on each count will be delivered 
orally here in open court by your foreman in response 
to questions which the Deputy Clerk of Court will 
address to him. 

You are not partisans -= you are judges -- 
judges of the facts. Your sole interest is to 


ascertain the truth from the evidence in the case. 
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| 

When you have reached a verdict and are ready to} 
report, simply advise the Marstal that you have reached 
a verdict without disclosing orally cor in writiry what 
your verdict is. 

Your verdict must not be disclosed to anyone 
before you deliver it orally in the courtroom in 
response to the questions of tha Clerk of the Court. 

If you wish to comaunicate with the Court, do 
so in writing, using the Foreman, Juror No. 1, as your 
intermediary and representative. Notify the Marshal 


| 
when you have any such communication, The Marshal will 


be seated out here in the courtroom so when you have a | 
message for him you will have to open the soundproof 


door and knock on the courtroom door, and then he will 


open the door and take the message from you. 


There will now be a short recess during which 
counsel will review the charge with me to make certain 


that nothing has been «mitted or misspoken. Then you 


When you return to the courtroom after this 


| 
will retire to the jury room to deliberate your wenn 
| 


recess will you, Miss Genevive and Mr. Douglas and 
Mr. Bennett bring your hats and coats with you because 
at this point you will be excused from further | 


attendance on the jury, assuming nothing happens in the 


| 
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few moments. 

Please do not initiate your discussion of the 
at this time since you see at the moment 
three strangers to your deliberations with you. 


(The jury left the courtroom.) 


(continued next page) 
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MI:.. GOULD: Your Honor, on page 13, line 
I think that should be Count Twe, it says Three -- 
I see -- I was a little confus2i. I thought you were 
reiozring backwards. It is 0.K. 
The only other thirg I have is at the bottom 
a correction. 


it is reread, maybe you can 


it says, “tose Cohen in connection wit h assignment} 
and processing of applications for 
insurance." 
Lat2r on th 
appraisers and ti:7t 


them, 


Page 


influencing her 


might think that as expediting applic 


on it does say in assigning ap} 
THE. COURT: t should have been 
MR. GOULD: r thought I 

other «ime, ! MOSS id not. 

I do not think 


to have it reac 


TYT .Ay,)TIOM. 
Ld 2 CURT : 


MR. WASTIO; : rvs no corrections 


reading of the charge. As to the context 
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THE COURT: I take it you renew as exceptions 

to the charge the rejected requests to charge and the 

exceptions which you voiced dvring our long discussion! 


‘ 
| 


ot the charge on Friday. | 
MR. WASHOR: Correct, your Honor, with one | 
addition, if I may. In naming accomplices, as a matter 
of law I would ask that you incorporate McDonnell, 
Assatly, Leon Odzer and Kessler as accomplices, as 
a matter of law. 
THE COURT: I think I did. I believe I put 
in everybody and the names I read, if I read them 


correctly, were the witnesses. 


MR. WASHOR: If I am in error that each name 


was read, I withdraw the request. 
THE COURT: I think I read the witnesses, the 
witnesses Carroll, Rose Coher, Bertha Rady, McDonnell, | 


Assatly, Kessler, Kapraki, Farinelli, Smith, Holmberg 


| 


and possibly Schlam. 
MR. WASHOR: There is not Leon Odzer. 
THE COURT: Yes, I did that, it was just 
mistake. 


MR. WASHOR: I am not accusing the Court 


deliberateness. 
THE COURT: Should I remind them of that? 


MR. WASHOR: Your Honor, it might be fairer to 
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just incorporate it when and if they should ask any 


instructions. 

THE COURT: Very well, if you prefer. 

Mii. WASHOR: It is a double-edged swo 

THE COURT: I think there's a psychological 
reaction, the less said about Odzer the better. 

MR. WASHOR: I prefer it at this point. 

MR. GOULD: I have one other item. In the 
trénscript on the Jablon testimony, if it is ever read 
back, there is a mistake in the transcript. 

THE COURT: Do you have the page number? 

MR. GOULD: 1396. I think I mentioned it 
yesterday briefly. It is where the question was 
asked: "Did Mr. Rosenbaum ever say anything to 
disavow what Mr. Odzer said?" 

The answer was, "No, comes out "Yes" 
the transcript. 

THE COURT: Well, I couldn't swear to it but 
my recollection tells me he said "No." 

MR. WASHOR: I have no dispute about that. 

Your Honor, most respectfully I take exception 
to the charge involving conspirac’, the entire tenor 
of the conspiracy charge. I do not believe it is 


necessary at this point for me tc delineate those 


direct objections as to the exception. 
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You see, I am very Perturbed with the eee 


the law of conspiracy, the confusion that it imposes 
on lay people. 

THE COURT: I suppose it is just as well to 
get objections to any and every, even the ideal 
conspiracy job, on the record against the day when 
Some Court finally arises its wrath and says -- 

MR. WASHOR: I hope it is soon, Judge. 

THE COURT: As I indicated to you yesterday, 
I think that will only be in Mr. Gould's time, not 
mine and probably not yours, I presume Mr. Gould 
is your junior by six months. 

MR. GOULD: And healthy. 


MR. WASHOR: Thank you for your courtesy, your 


(The jury took its Place in the jury box.) 
THE COURT: ‘There will be no further charge. 
Members of the jury, as soon as the Marshals have been 
Sworn they will take you into their custodial care | 
until you reach a verdict. You will then be required 
to commence your deliberations and Miss Genovese, 
Mr. Douglas and Mr. Bennett, you will not remain with 


us. 


\The Marshals were duly sworn.) 


THE COURT All right, members of the jury. 
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There are only two copies of the indictment here at 
the moment but there will be another ter. in a moment 
or two, 

(The jury left the courtroom.) 

THE COURT: I want to thank you, Miss Gencvese, 
Mr. Douglas and Mr. Bennett for keeping with us so 
patiently and so long. I think the only thing you 
know you did was that you kept the rest of the jury 
healthy, which is something. We are grateful to you 
for your patience and attentive listening to all the 
testimony in the case and you actually participated 
until the last moment. You can console yourself that 
you do not have the responsibility. If you war? to 
find out, you can phone chambers to find out what 
happened and we can let you know. 


In the meanwhile, if you need certificetes of 


attendance or anything like that, you can teli them 
when you get back down to the Central Jury Room, 
Thank you very much for your ,articipation 
throughout this term of the court and Mr.Bennett, would 
you take the cards and take them downstairs. 
Thank you 
(The Alternate Jurors left the courtroon.) 


| 
| 


if it becomes necessary, as it may, to swear additiona 


THE COURT: Gentlemen is it agreeable with you | 


— 


Ld 


w 


Ww 


@ 


o 
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| 
or relief Marshals, if the Deputy Clerk does that in 
your absence? 
MR. WASHOR: Surely. 
THE COURT: When the jury asks for exhibits, | 
as long as we are entirely confident that they are | 
exhibits, is it agreeable, that is not exhibits for 
Identification, is it agreeable if Mr. Walsh simply 
delivers them without having us come in to preside | 
over that application? If anything questionable comes | 
up, if they want a rereading of anything, including 


parts of the charge, we can get you in for that. 


MR. WASHOR: So long as we are notified what 


exhibits they ask for. 

THE COURT: The next time you come in you will | 
be told. But people do not like to stay around here 
and sometimes they ask for exhibits one by one. There 
are only 88 of them, so it shouldn't be much of a 
problem getting them all straightened out. 

MR. WASHOR: It is agreeable to us. 

THE COURT: The last thing is messayes and 
the practices that when a message come? out the Marsha 
shows it to me and if the message seems perfectly 
routine, one like, "Please, notify I will be late for 


dinner," et cetera, we authorize the Marshal to make 


the call. If it is in any way suspect, and I have not 


eee 
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had a suspect one yet, we will, of course, get in 
Pp 


touch with you. The juror is not allowed to call, 
the Marshal handles that. 
MR. WASHOR: Thank you, Judce. 


(Continued on xt page.) 
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(A recess was taken until five minutes after 


12:00 p.m.) 

YHE COURT: I[ take it you do not favor 
deijvering a copy of the charges to the jury. let. me 
tell you before you say no. : 

MR. WASHOR: I have ro objection. 


MR. GOULD: I have no objection. 


MR. WASHOR: You see Judge, it reaches a point 


where we nave got to be practical. The charge is as 3 


You read it verbatin. 

THE COURT: I think I dii. I think the only 
oue change I would incorporate in that, that is in 
Count 1 where I omitted beyond 4 reasonable dowbce 
will put it in. May I interpolate that. 

MR. GOULD: In addition, the two chanyes on tne 
Rose Cohen and adding Leon Odzer. 

THE COURT: By the way I was told by that 
lovely judge whose name I can never remember, it is 
practically the universal practice in Indiana and 
always has been and I think in the Indiana state 
practice it must be done. 

Was that Page 13? 

MR. GOULD: One was on Page 13 and one on 14. 
As to Rose Cohen, it should read essignment of 


appraisers rather than it appears once on i3 and once 


24 


25 
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on 14. 


THE COURT: Instead cf and processing of 
application it would say assigumer.t of appraisers, 
sino. 

We were wrong on that accomplices, they were 
not witnesses. 

MR. WASHOR: Need he be a witness. 

THE COURT: Because we were talking about 
Credibility on that page. 

THE COURT CLERK: Court Exhibit 1, note which 
reads: "Will we get a copy of Judge's final comments 
and charges relating to the case." 

MR. GOULD: You are not going to bring them 
out? 

THE COURT: No, we will just send it in. 

They would like the transcript. 

MR. GOULD: The entire transcript? 

THE COURT: Can we get a copy of the witness’ 
testimony? Let me read the whole message. “Can we ge 
& copy of the witness’ testimony. 

"What are the three questions we must ask 
ourselves in order to determine a verdict on Count 2. 

"Need to see evidence (all)." 

MR. GOULD: All the evidence. 


THE COURT: it says “all”. That could be that 
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is what we ali say or we would like to see al l the 
evidence. 

THE COURT CLERK: Marke i Court Exhibit 2. 

THE COURT: I have a feeling that we mz, '° 
chosen a very bright jury. At least our impression 
just going in zd out is that they seem to be a very 
bright group. It is a very long record. 

The thing I would most worry about is whether 


there is extensive colloquy that would worry us. 


MR. GOULD: ‘There are ali the side bars, your 


THE COURT: ‘This trial has been relatively free 
of side bars but not wholly. 

MR. GOULD: Wo. 

MR. WASHOR: ‘There were a few occasions where 
we had a side bar, not too often though. 

MR. GOULD: That would worry me. 

THE COURT: ‘There have been some killer diiler 
I wonder if we could locate that. 

MR. GOULD: It took me the entire weekend to 
get through that transcript for the summation. 

THE COURT: You were going through it looking 


for context. We would be going through it to see if w 


Could pick out the side bars and slide thoge pages out 


We could do it pretty quickly if you were willing to 


4 
confront the idea. 

MR. WASHOR: May I be heard, your Honor. 

THE COURT: You absolut:;ly can. 

MR. WASHOR: With regard to the transcii; 
would suppose they were talking about the tapes. 

THE COURT: I do not think so. They are talkin 
about the testimony. 

MR. WASHOR: Insofar as the testimony, submitting 
a copy of the transcript, I think I have demonstrated 
my desire to eliminate confusion with the jury but we 
are now approaching a point where reading of a trans- 
Cript in black and white is not the same as listening 
to the testimony. I would prefer the jury be 
cautioned or admonished or requested that if they want 
any one individual's testimony or any one portion of 
the individual's testimony, that it will be obtained 
for them and read to them in open Court. I would 
prefer that to giving them an entire trial recc i, 80 


that they can sit inside the jury room and flip 


through pages which I think is just not the proper ~" 


to do it. For example there is direct, cross, redirec 
and recross and there are different elements and they 
may find one or two iines of import in the direct 
testimony or the cross-examination that is expounded 


upon in another portion of a person's testimony. 
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THE COURT: I think you are giving all the usua. 


reasons. 

MR. WASHOR: I would asi: the Court not to give 
them she entire transcript of che trial. 

MR. GOULD: My experience has been when the 
jury note comes in for a specific part of the testimony 
and they ask that they be read about so and so, it is 
very difficult for counsel to decide on when that is 
alluded to. 

THE COURT: What risks do we run. 


MR. GOULD: Do they have the right to see it? 


I definitely think side bars would worry me. 


THE COURT: There is no problem on that. If 
@ach of us would go through it, there are four of us, 
gO through the pages, we could locate them and pul.. 
those pages out and make xerox copies of the pages 
that have colloquy and take that part out and s0 we 
could take care of that. It would take a little time. 

I think that the real question is whether it 
is wise to let them have it. I do not know, I would 
not have any reluctance myself. If you have been a 
judge for fourteen years your confidence in jurors 
rises steadily. That is not the experience of a 
lawyer for twenty-seven years. You are always 


Mistrustful of jurors because obviously you are always 
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on one side so you have mixed reactions to jurors 80 
that you are not exactly a disinterested observer. 
Indeed some of the jury verdicts are not totally 
uurei ted to the fees. 

IT would not today hesitate to send the jury a 
transcript with the caution they must realize that 
something that is said at one point may be unsaid at 
another or material modified by what is brougn” out 
in cross and redirect and recross and they must take 
note of what they heard in the Courtroom and tne 
demeanor of witnesses and all the rest of it. Even 
then I would not do it without the consent of counsel 
on both sides. 

I would like to see consent to it but I will no 
urge you to because I do not expect you to share my 
confidence in jurors. I think it is a shared 
confidence by the judges in this Court. If you would 
want to get a rule adopted abolishing jurors, you 
would not get it, not in this Court. You might get 
one permitting eleven from twelve as far as a verdict 
because we are all aware of the risk of the screwball 
juror destroying a month's work of everyone by just 
one not being with the case, that is always a risk. 
At the same time, you do not Like to do that because 


you always have the feeling that if unanimity is not 
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required, it encourages incomplete consideration and 
would. cause the jurors to disregard the hangout fellow 
and not listen to him, in spite of the movie. 

MR. GOULD: It always seems to come ouc o.. @ 
rerun right about just before one of my trials. I 
was very glad to see it was not shown this week. 

MR. WASHOR: Your Honor, suppose I live up to 
“re expectations of not sharing ia your confidence and 
note my preference. 

As far as the other portion of their question 
relative to the three questions or elements pertinent 
to Count 2 I suppose it would be unnecessary to 
reiterate it orally once we gave them the charge. 


THE COURT: I will direct them to the essential 


elements page. 


WASHOR: I think there are several pages. 
COURT: There is one essential element 


each charge there is an essential element 


WASHOR: I think you do take the liberty of 
explaining the elements. 
THE COURT: Oh heavens, yes. 
MR. WASHOR: I am not sure that is not part of 
their question. 


THE COURT: Oh no, I think that is in a way, 
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yes. Count 2, is that what they ased? That is Page 


7 and preceded and followed by explanatory material 


and then I think Count 3 there was a similar page, 


prece ied and followed by explanatory material. 

MR. WASHOR: What do we do about all the 
evidence. 

THE COURT: I will tell them no. I think they 
mean exhibits. 

MR. WASHOR: I think we might ask. 

THE COURT: Iwill. Bring in the jury. 

(The jury took its place in the jury box.) 


(Continued next page.) 
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THE COURT: We have your message with three 
things in it. 

Deaiing with the seconé of your questions, 
what are the three questions we must ask ourselves in 
order to determine the verdict on Count 2, that is on 
page 7 of the charge. 

MEMBER OF JURY: We found it. 

THE COURT: Then there is a similar one for 
Count 3. But each is follo’ed and to some extent pre- 
ceded by other explanatory material so that a page lik 
page 7 is not too meaningful unless you keep the full 


explanation in mind. 


The third one, the evidence, all, I take it you 


mean the 88 exhibits. 

THE JURY FOREMAN: Yes. 

THE COURT: That modest pile there is what it 
consists of. The only things that will not be deliversd 
to you will be the tapes ané that would be equivalent 
to shooting Mr. Keile right through the heart because 
they might break and if you need to hear the tapes 
then you will come back and you can hear then. 

Can we get a copy of the witness's testimony? 
The answer to that is that it is very much against 
custom in this part of the country for a number of 


reasons. First, there is only one copy of it and it 
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does, in addition to the testimony, contains scatter 
throughout everything that went on ‘n your absence in- 
cluding those things that went on in your presence 

but &: the side bar so that it would take a long while -- 
we would have to process that to get at all those 

parts because they are not part of the . videntiary 
record. 

But beyond that the reason for being reluctant | 
to do that is because Ordinarily the interest of the | 
jurors is in some particu.ar testimony rather than in | 
all a:eas and counsel prefer to have these questions 
of what testimony the jurors are interested in hearing 


again or read to them brought to their attention in 


| 
| 
| 
| 


open court so that if there is some palpable error in 
the record which exhibits itself or something of that 
sort, something @n be done about it. Sometimes reques 
of that kir? give the parties an opportunity to see 
that perhaps in the light of those request further 
instructions might be appropriate as to how that 
particular area of testimony should be handled and 
related to other parts of the testimony. 

So with reluctance we all feel that we have to 
bow to tradition which tells us that we had better bow 
to it until we find a better way of doing these things, 


which we have not to date, and we do not like to keer 
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anything from you that you really want. Feel cans 
| 


free to ask to have read any testimony since all of 
the testimony has been transcribec| and you may have 
read co you any parts of the records which you feel 
you heve got to get clear on in order to move your 


deliberations forwerd. 


I always apologize for my handwriting. My only 
excuse is that I learned it over 50 years ago and I 
am rusty. 

(The jury left the courtroom.) 

MR. GOULD: I want to make sure nothing will be 
in here that should not be in here. 

MR. WALSH: Okay Mr. Washor, we are sending it | 
in now. 

MR. WASHOR: Yes. 

(Whereupon the Court was recessed at 


1:00 o'clock P.M.) 
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(The following occurred at 2:35 o'clock p.m.) 


(The jury took its place in the jury box.) 


THE COURT: The materia}. on counsel table of 
corts: has nothing whatsoever to do with our present 
case. That is the next case. 

We have your note that you would like to hear 
Holmberg and Rose Cohen's testimony. They testified 
in the other order. You want to hear Holmberg first? 
I take it that you do. 

THE COURT CLERK: Note marked Court Exhibit 3. 

(So marked.) 

THE COURT: Mr. Holmberg testified on April 6th 
after being sworn on direct examination by Mr. Gould. 

(The Court read the testimony of Mr. Holmberg.) 

MR. WASHOR: May we have a short recess. 

THE COURT: We will have a very short recess, 
Please do not discuss the case, members of the jury, 
until it is given to you to decide. 

(A short recess was taken.) 

(The jury took its place in the jury box.) 

THE COURT: Rose Cohen testified on March 3lst 
and this is the direct examination by Mr. Gould after 
she was sworn. 

(The direct testimony was read by the Court.) 


MR. WASHOR: Can we find out if that is what th 
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jury wants and whether they want to lisren to the 
cross. 

THE COURT: Do you want to listen to the 
cross--examination? 

JUROR NUMBFR 2: Yes your Honor. 

THE COURT: I will continue reading. 

(The Court continued reading the testimony 


Rose Cohen.) 


THE COURT: That was the end of Rose Cohen's 


testimony. Do you want to go home now or in five 


minutes? 

As I told you yesterday, we do not keep jurors 
any longer but I think it is important to you to 
understand how unusual it is that today jurors are 
allowed to separate during their deliberations and 
return to their homes. Anciently and for hundreds of 
years once a jury was sworn in a case it was never 
allowed to separate until it rendered a verdict. ‘what 
had many undesirable features, most important baing 
that it tended to introduce an intrinsic pressur: on 
jurors to reach a verdict just to get out of the 
jurat bind and not because they were ready with a 
decision. In recent ti:es it has seemed more sensible 
not to try the patience of jurors but to proceed on a 


regular business hours basis until in calm deliberatio 
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a verdict could be arrived at. So we now allow jurors 
to separate and return home. 

But it is imperative that you under no 
circunstances discuss the case with anyone outside »f 
the jury. You are the only people in the world who 
have any competence to decide this case. Only you 
have hard tha evidence and only the evidence, not: 
rumor, not junk, only sworn testimony and exhibits 
received in evidence so that you have to sift it and 
sort the evidence and only you have it. Only you 
are under the jurors' oath to “ecide this case and 
only you have the advantage of having seen the 
witnesses and now have the advantage of deliberating 
together with people whose knowledge is identical with 
yours and whose opportunity to observe is ident-cal 
with each of yours. So you see, nobody else could 
possibly say anything to you that would not be a fooli 


and unwase intrusion on your informed state of mind. 


It is above ali impe-*aat that you do not turn 


at thie «iis to your spouses or whoever elve are your 
“usted advisors because this is one tima they could 

not possibly be of any ass tance and could materially 

damage the interests of justice. When you go home 

the administration of justice is in your trust and you 


must not break that trust. So please again, do not 
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discuss the case with anyone not on the jury. 


When you are on your way home, if you go home 
together, do not talk about it until you are all 
togethar and have a free exchange for one simple 
reason. Just as sure as two or three cf you are 
talking out of the presence of the others something 
will be said which it is important that the other 
nine jurors hear and just because it has been said in 
a little group may never be repeated and it could 
influence the judgment of those three without having 
bee:: in the possession of other jurors whose judgment 


it might also influence. So, please do not resume 


your deliberations until you are all together back 


in the jury room tomorrow morning. 

Good night, we will see you tomorrow at 10:00 
o'clock. 

MR. WASHOR: Your iionor, the charge and 
indictment, it is unusual they may have those objects. 

THE COURT: Everything stays here. 

Return at 10:00 o'clock tomorrow and just come 
up, you do not have to check in downstairs. 

THE COURT CLERK: How about the exhibits? 
could put them in the closet so we do not have a 
clean up problen. 

THE CCURT: I think that is probably best. 

(Whereupon, at 5:35 o'clock p.m. the Court was 


adjourned until 10:90 o'clock a.m. the following day.) 
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THF CLERK: Jury note marked Court Exhibit 4. 

THE COURT: Are we advis2d~ 

MR. WASHOR: Well, I am stil! confused. 

THE COURT: It is perfectly plain. On the 
essential elements pave I usually say the defendant 
conspired with or some of them. I did not this time 
and they picked me un on it. But ZI think they are 
right. There is a clear-cut semantic contradiction. 

MR. WASHOP: The only problen is that on page 
37 you are really talking ahout -- 

THE COURT: Page 36 is the big thing. "here 
is page 36 and page 37, however. 

If you look at the sentence starting -- if you 
would look at it, the sentence they put in the paren- 
thesis. 

MR. GOULD: Your ilonor, in fuct, that is pre- 
cisely why the defendant really in a way gets the 
benefit. Had he been charged with a separate conspira¢y 


and they believed six of the witnesses and not two, 


he ‘ould have six Convictions, 


a question of 
where a lot peonle are c as conspirators 
and if the vwroof coes only show that seven out of 


ten were in on it, 7 think the question is whether 
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it is a material variation or not. I believe ina 


conspiracy case the answer is Plainly no because 
sometimes you miss on three of them and sometimes you 
do not have any that brings then into it. 

But what the jury has to be satisfied is that 
it is the conspiracy jescribed in the indictment. 
That is more important than the omission of people 
would be if there was evidence of a conspiracy, but 
with different people, so that the jury would be in 
a position of having to say, well, without some 
explanation of proving different people, it is a 
different conspiracy. The: indicted the fell. for 
the wrong thing, it is two other ‘uys, not this. 

I think that is what the thinking is here, whether 
ycu have to prove the conspiracy as to some rule. 

Let us look at the names involved. They may 
feel, for example, that Mrs. Schlam really was not 
involved at all. That she was just a person who 
innocent)y delivered messages, monies, et cetera, 


without being in on the alleged scheme, if ary there 


Does that mean the whole indictment goes out? 
And I believe the answer is no and I think that one 
small test of that is that it is customary to put in 


and others to the Grand Jury known and unknown, more 


was, things of that sort. | 
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I think I have seer. it once or twice known and 
.nknown. 
MR. GOULD: We gaid and others. I do not know 


whether I said known or unknown. 


THE COURT: You did not say anything about it. 


I think that is where the Government has reason t> 


believe there are others but they do not intend to 
try to prove it. If the names come up casually, so 
what, this is not the whgle catalog of all the 
conspirators. 

If that is a valid approach and for a lot of 
reasons you have to conclude that it is, then you 
can see again why the big question is if you prove 
the conspiracy alleged, described in the counts -- 

MR. GOULD: Substantially. 

THE COURT: Substantially that conspiracy, that 
identifiable conspiracy, not having proved that each 
person charged with being a member in it has been 
shown to have been a member in it, beyond a reasonable 
doubt. 

MR. WASHOR: Except, your Honor, while I cannot 
take issue with that dissertation in law, in candor 
they do reflect in the note some sort of concern 


about page 37 also. Page 37 talks about descriptively 
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whether or not there is an identifying conspiracy 


in Count One. I think the Court ought to comment 
about page 37 even if it is just repetition of the 
same language because they seem to go from 34 to 36 
to 37. 

THE COURT: You see, it is substantially the 
conspiracy alleged in the indictment and no other 
conspiracy. They want to know, the indictment alleges 
all the names -~ I think it is the same question, 

But we can find out from them. 

MR. WASHOR: Would you make inquiry in that 
area because I think that they may also well be 
confused about that concept. 

MR. GOULD: As long as your ilonor makes clear 
that no question, it has to be substantially the same 
conspiracy, although I think it is stated in there the 
Government does not have to prove each and every littl 
thing that described the conspiracy. 

MR. WASHOR: But if there is demonstrated to 
them ag you have indicated on page 37 separate 
conspirators, using even the same facilities, Springfi 
Equities, they must acquit under Count One. 

THE COURT: No, that is not in there. 

MR. SOULD: That is not accurate. The question 


is, even if there is a variance whether there was 
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prejudice, whether Mr. Rosenbaum wes convicted for 
conspiracy he had nothing to do with. 

THE COURT: All right. .it this point, gentl 
it is on my head to bear it. 

(The jury took its place in the jury box.) 

THE COURT: We have your question, members of 
the jury and suppose I give ycu back the charge becaus 
yov save marked the passages in it and I hope I can 
remember but I think I will be able to. 

You say, "We find conflicting statements cn 
page 34 through 37 of the Judge's notes. Please 
refer to penciled notations." 

On 34 it states that the Government must, you 
say we, but the Government must prove that the 
defendant conspired with all. 

On page 36 and '7 it states some or all of 
the persons named. 

You are exactly right as to the contrarious 
of expression. 

The paragraph marked first on page 34 is right 
from the first paragraph of the indictment, except 
I think I left out, “and others,” after the name 
McDonnell. It differs only in that. 

That I think .s controlled by what is said at 


page 36 by the sentence that you have in parenthesis. 


| 
| 
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that the conspiracy proved must be substantially the 
conspiracy alleged in Count One. That is where you 
look Jor the description of the conupiracy and tie 
conspiracy that must be proved is that conspiracy 
and, of course, that Mr. Rosenbaum must be shown 
beyond a reasonable doubt joined in the formation of 
the conspiracy or joined the conspiracy after its 
formation and that an overt act was committed, c.e or 
more overt acts, was committed in furtherance of it, 
being one or more of the acts alleged in the indict- 
ment. 

So that the question of whether there has to 
be a demonstrati«. beyond a reasonable doubt that 
each one of the persons named in Count One was a 
member of the conspiracy, the answer is no. But it 
must not go to the point where you must feel or do 
feelthat, well, now the proofs do not establish 
substantially the conspiracy that is alleged in the 
indictment because so many of the people there was 
no proof as to, so it becomes a question of identi- 
fication of the conspiracy, if you want to put it 
that way. The conspiracy that must be proved is 
substantially that alleged in the indictment. 


And then the language on page 36, the explana- 
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tion in substance that failure to prove it as to one 
or more of the persons named always excluding, of 
course, Mr. Rosenbaum, is not i: and of itself fatel 
to the proof, being the proof of substantially the 
conspiracy alleged in the indictment. 


Does that make sense to you now? 


(The jury indicated yes.) 


THE COURT: Do you want to say anything further 


gentlemen? 

Very well. Let me congratulate you people, 
youcan really read. If we had more people like you 
around, Judges would be a little more careful. 

(The jury left the courtroom.) 

(A recess was taken until five minutes after 
2 p.m.) 

THE CLERK: Court Exhibit No. 5, “We have 
reached a verdict." 

THE COURT: We have a message from the jury 
simply, “We have reached a verdict." 

(The jury took its place in the jury box.) 

THE COURT: We have your message that you have 


reached a verdict. Nr. Walsh? 


THE CLERK: Madam Foreman, ladies and gentlemen 


of the jury, how do you find the defendant as to 


Count One, guilty or not guilty? 
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THE FORELADY: Guilty. 
THE CLERK: How do you find the defendant as 
Count Two, guilty or not gui..ty? 
THE FORELADY: Guilty. 


THE CLERK How do you find the deferdant as 


Count Three, guilty or not guilty? 


“E FORELADY: Not guilty. 


THE CLERK: How do you find the defendant as 
Count Four, guilty or not guilty? 

THE FORELADY: Guilty. 

THE CLERK: You say you id the defendant 
guilty of Count One, Count Two, not .uilty as to 
Count Three and guilty of Count Four and so say you 
all? 

(The jury indicated by saying Yes.) 

THE COURT: Would you poll the jury. 

THE CLERK: Madam Forelady and ladies and 
gentlemen of the jury, you have heard your verdict 
as the Court has received it, finding the defendant 
guilty as to Count One, guiltyas to Count Two, not 
guilty as to Count Three and guilty as to Count Four. 

Macam Forelady, is that your verdict? 

THE FORELADY: Yes. 

THE CLERK: Second juror, is that your verdi-t? 


JUROR NO. 2: Yes, 
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THE CLERK: Third juror, is that your verdict? 
JUROR NO. 3: Yes. 
THE CLERK: Fourth juror, is that your verdict? 
JUROR NO. 4: Yes. 
THE CLERK: Fifth juror, is that your verdict? 
JUROR NO. 5: Yes. 
THE CLERK: Sixth juror, is that your verdict? 
JUROR NO. 6: Yes. 
THE CLERK: Seventh juror, is that your verdict 
JUROR NO. 7: Yes. 
14E CLERK: Eighth juror, is that yc ir verdict? 
JUROR NO. 8: Yes. 
THE CLERK: Ninth ror, is that your verdict? 
JUROR NO. 9: Yes. 
THE CLERK: Tenth juror, is that your verdict? 
JUROR NO. lt. Yes. 
THE CLERK: Eleventh jvror, is that your verdict? 
JUROR NO. ll: Yes. 
THE CLERK: Twelfth juror, is that your verdict 
JUROR NO. 12: Yes. 
THE CLERK: And so say you all. 
THE COURT: That completes your service as 

jurors in this case, members of the jury, and this 


term of court. On behalf of the judges of the court 


and coursel, I want to thank you for your participation. 


Az 
- 2126 


I know it takes you away from your work and causes you 


a good deai of inconvenience but I think of al. of 

us who work in the law are very and ever conscious 
that the jury system is the key stone of the entire 
arch of justice and those of us who know the court 
best can assure you that we will new.c come cot for 
abolitinrn of the jury system. That woos “411 for 
those who lose jury cases as those who win them. 

We have confidence in the jury system as the instrumen 
of justice par excellence. We look to you to give 
justice that finality of tone which is imperative. 

I should say to you that we have worked within 
the ‘jury syrcem for centuries and as you know better 
than anyone else, it wastes a lot of time, your time, 
and if any of you have any suggestions about how we 
can improve the use of jurors, do not hesitate to send 
them in. They may well be things we have considered 
many times, tried out and carnot use, for one or 
anothe~ reason because the very nature of th jury 
system anc ite random selection, seating jurors who 
are totally disinterested, does mon we waste an 
awful lot of time from your point of view in screening 
jurecs to get the +urors whom the parties and the 
Court feels are competent to decide a particular 


case. But we are conscious, like all people who work 
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closely with any system, that sometimes people coming 


in from the outside with a fresh point of view 


see things we have been missing. So do rot hesitate 


to write in if you have concrete suggestions and 


we will be grateful for them. Do not be surprised 

if they are not instituted within a couple of months 
because it is all too likely they will be things that 
have been suggested and tried before and failed. 

For exammle, one you raised with us about what 
happena if someone falls ill during deliberations. 
That is something that everyone is scratching his head 

ver now, how do we get around a Court of Appeals 
decision as to a better way of doing that. That is 
the kind of thing I mean. 

Again, thank you and if any of you need 
certificates, I think if you go to the Central Jury 
Room it will be issued to you right away. 

Thank you very much. 

(The jury left the courtroom.) 


(Continued on next page.) 
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MR. WASHOR: Your Honor, may we reserve art??® 


motions so thet we have an opportunity tc diges« some 
of the legal concepts. 

THE COURT: Yes. What do yamean until senten 
day or what? 

MR, WASHOR: I suppose we will have four or 
six weeks before sentence is imposed. I know there 
is a statuatory discretion. 

THE COURT: Actually we have to do it right 
away, it iv a very short time and we have to deal with 
that immediately. 

MR, GOULD: After that the Government would 
like, since we have the issue of prosecutorial delay 
that may come up again, I would like to make an otfer 
of proof as to which witnesses testified at trial were 
available at what times to the Government, just to 
get it on the record, should it come up. 

THE COURT: That refers to your pre-trial 
motion. 

MR, GOULD: Which I assume is going to be 
renewe’ now and on appeal. 

MR. WASHOR: There are other legal concepts. 

I would like ‘me to digest them. 
MR, GOULD: I just wanted to put it on the 


record. Sanford Allinson was available from 1972. 


o ™~ oa 


so 
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Donald Carroll was cooperating in September 1972. 
Rose Cohen September 1972. Bertha Rady the middle of 
1973. Hugh McDonnell first became available when giv 
immunity and forced to testify November 1974. 
Charles Assatly became available August 1975. Harold 
teeeten became available, I am not sure of the exact 
date, sometime in 1973. The same for Artrud Kapraki. 
Sunny Farinelli became available September 1975. 
Alonzo Smith pled guilty and then became avefiable I 
believe it was 1975, I do not know the exect month. 
Nicasio Corsello was available from 1972 onward. 
Douglas Holmberg was available the summer of 1975. 
PauJine Schlai the summer of 1975. Jablon and Berman 
from the time the tapes were made which was June of 
1972 or whatever that was. And the experts, those 
particular ones were not available now but we could 
have secureéa other experts at any time. 

MR. WASHOR: Your Honor, could we pick a date 
for sentence? 

THE COURT: Well, no, because that is six to 
eight weeks and depends on how early the pre-sentence 
report can be ready and it is not a question of 


difficulty of investigation, I know there will not be 


any in Mr. Rosenbaum's case, but the processing of it. 


So I would suggest that the motions be, whatever 
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3! motions you have in mind, be submitted at least in? the 
2 form of the grounds of the motion if not whatever 
3 evidentiary and/or legal support you have for the 
. grounds of the motion, be submitted in writing within 
3 a month and then I would suggest that as long as the, 
a are presented orally at a convenient date at or befors, 
7 sentencing that would serve every purpose of the 

an 8 occasion. That w.ll be a m..ch from coday, May 14. 
9 MR. WASHOR: That iy a Poiaa-:. 
10 THE COURT: May 14, 


VY MR, GOULD: Continued on 0.R. on this. 


12 THE COURT: Yes. 

13 MR, WASHOR: Last but not least there are some 

14 preliminary proceedings, fingerp. inting and what not 

15 but this is the eve of a holiday for the defendent in 
: 16 spite of the verdict. May we request that he has 

7 quite solid roots in the community and ask for a 

18 postponement before coming into the probation depar t. 

19 Perhaps we can put it over to Monday and I will make 

20 the necessary ar-angements to have him here. 

2! MR. GOULD: I have no problem with that but 

22 | probation should be talked to about that. 

23 PROBATION OFFICER: We usually like to get th 

24 ball rolling as qvickly as possible. Verification 


25 east be sent out to various places. We do not want 


i 
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infringe upen a persr. -eligiousness. 


MR, WASHOR: .- are net looking for delay. 

THE COURT: Why don't yo: arrange it with then. 

MR. WASHOR: We accuse the Government of pre- 
trial delay but we are not looking for delay but 
rather to accommodate an emotional aid religious 
conflict and if we can h:va permission of the Cuurt 
we will be here bright and early Monday morning. 

Thank you, sir. 

MR. GOULD: Tha x vou, Judge. 

THE COURT: Thanx you gentlemen for a long and 
difficult tcial. I must say I thought it was conducte 
with exemplary style on both sides and with great 
abili*y. 


"nank you, gentlemen, 
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THR CLERK: United States of American against 


Stephea Rosenhaum. 

MR. WASHOR: Good afternoon, your HOnor. 

THE COURT: Good afternoon. 

MR. WASHOR: May I just clarify for the record 
the motions and the memorandum that have been sub- 
mitted bear my nane. I suppose {t is accurate. I do 
represent Mr. Rosenbaum, but Mr. Wallach, Arnold 
Wallach, is the attorey that prepared the papers. 
His name is not on there. I just wanted the Court to 
‘realize that. 

THE COURT: There is no mis representation in- 
tended. 


MR. WASHOP: I see 4f we werc successful of 


the motions I would take the credit. Ard being 


most serious now. 


. THE COURT: I understand. 

MR. WASHOR: Mr. Wallach is before the Court 
for any arsunent that may be necessary as you desire 
at this time. 

MR. WALL Cis Mr. Washor discussed this and 
I formulated it and of course the young lady who 
does the typing left my name out. She probably 
figured I was drawing my death warrant and put his 


name, I will accer*t any responsibility, Judge. 


mvJve 


MR. GOULD: You are not charged with the | 

crime, it is a motion. 
+ MR. WALLACH: These days I do not know anymore. 

THE COURT: Is there anything to add to what 
is said? 

MR. WALIACH: ih! seats nl really. 

THE COURT: ‘The thing to do is to hear Mr. 
Gould then. 

MR. WALLACH: Can we sit down while h2 does 

that? 

THR COURT: Yes, 

MR. GOULD: Yes, your HWOnor. I just have a 
fei. comments on the ween: 

First of all, as to the motion that is directed 
towards the -- talking about ais misdemeanor, 209, 
first of all, the statement in paragraph number 4 of 
the affidavit is while the jury was deliberating the 
fatontant asked: th: Court to charge a lesser 
included offense. 

It states that this colloquy was off the 
record. I would also like to put on the record this 
colloquy was itieuanaain while I was not even hers. 


This is the first I heard of this colloauy, when I 


read the affidavit and I believe I got Mr. Gutman 


and I was told the colloquy took place while Mr. 


Y 
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Washor was sitting there and I was in my office. I 


never heard of it. 
| In any event, even assuming the colloquy had ' 
beer. on the record and I had been here -~- 

THE COURT: You mean it would not have been 
off the record, of course. If there had been under=- 
stood to be a request to charge. But I understood 
it to be that Mr. Washor had a thought about Section 
209 and presented it to me with the idea that if it 
seemed to be a lesser included offense, perhaps then 
it would be appropriate to charge it. 

But there was no formal request. Now, I looke 
at it and T said I thought it was addressed to quite 
a different sort of situation. It was not a lesser 
included offense and I think I indicated that I 
thought it would be a oes abstraction as applied to 


the facts in our case. 


{I venture the idea that it probably had to do 


with paying a dollar a year man, other people who 
were lent by industry to the overnment. 

The situation in which someone who was with a 
great company of some sort and went on salary with 
the government. He then definitely had to have his 
regular salary stopped, if he is paid, That is what 


I thought it was addressed to, State employees who 
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on Federal payroll, I don't know whether we noticed 


that part of it at the time or not. 


that the cases -- 

THE COURT: ‘When we tried to look it up, I 
don't know ree we went back to the other situation, 
was there any legislative history, I don't think we 
can find any at all. 

MR. WASHOR: There was some. 

THE COURT: Very inconclusive at that point. 

MR. GOULD: In addition, your Honor, the 
ects eau are cited by the defendant, assuming this 


MR. GOULD: I would like to add, your Honor, 


was a proper request made with everybody present, 


there are cases of course as the defendant cited, 
where a jury has gone out and a judge gives an 
additional charge to the jury, but that was a case 


that was clarified and the jury came in with a 
question and asked to have something. Then it is 
agreed by both sides to clarify. 

I could not find one case after the jury goes 
out on another judge's charge and he includes a 
lesser offense -- & 

THE COURT: I don't know, but I would assume 
that if a clearcut case-came up of it, for example, 


supposing after a charge is given, the judge gors 


‘ 
' 
’ 
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back to chambers and picks up the law weekly, with 
a decision of the Supreme Court saying that G is a 


lesser included offense under S. Is that the way 


it goes? 


Well, in our selection, whatever <== - 

MR. GOULD: Would be F under B,. 

THE COURT: And realizes he is not charged 
that, he mav very well reconvene. lie says here the 
Supreme Court just said that we ought to point this 
out to the jury. At that point I suppose the 
earliest moment at which it could Le done it might he 
done. But we weren't faced with anything like that. 


MR. GOULD: The next thing, your Nonor, there 


THE COURT: I don't think it is a lesser 
included offense myself. 

MR. GOULD: I would have argued against it, 
but my point is I don't think it was formally made 
and cexrteiniy the reason it is off the record, I just 
want to clarify it from the papers -- 

THE couRT: It has been on the books since 
1948. No reasoning of the case interpreted meaning=- 
fully. I don't think it would have helped mattcrs 


had it been adverted to earlier. I can't conceive of 


myself having charged it. I still would not charge it 


8 
So, uettelaer tind been lost by the failure to 
request it earlier, because you would not have 
‘ thought of it as a lesser included cffense because 
if ‘t was given to the jurv, the alternative was an _ 
acquittal and the jury knew how to acquit. 
They did on the 1-B. They know how to say you 
have improved it. 
| We were very careful to point out to them it 
not enough to show it was amount of money that 
was passed out, but it had to be shown it was passed 
in contemplation of services rendered in the past 
and to be rendered not as pay, not to ‘eitinesiniies but 
in contemplacion of it. 
Now, the jury thought that it was just great 
heartedness, it would have acquitted him. But 
remember there was testimony, questions and answers 


where these bonifications extended to everybody and 


the answer was no. Just to people who were in the 


= 


a 


field, working in the field, tl.at we would normally 
have contact with. 

MR. GOULD: Your Wonor, in point number 12 of /|* 
the affirmation, which says furthermore, since the 


substantive count, defendant was convicted under 


required conrerted action, defendant could not be 


convicted of couspiracy. 


7 


3 
That number 12 is referring to’the point in 


the memorandum of law about later on, about a 
Wartendrull. To begin with, your Ilonor, my under- 
standing is that it is fairly much a dea. letter. But 
to the extent it's alive, the way I understand it, it 
means if a bribe takes two people to commit, you 
cannot -=- 

THE COURT: It is an offense which one cannot 
commit alone himself. 

MR. GOULD: Then you can't charge conspiracy. 
However, if one or more than the necessary minimum 
number of people are involved in the conspiracy, as 
happened in our case «= in other words, if we had 
charged the conspiracy to bribe on count 1, with only 
two people involved, then in that circumstance 
| Watrendrull, to the extent it's still] alive, and I 


have a question about that, might apply. 


But, in this care it was a wi'te conspiracy and 


under the theory the defendan would lay out. there 


could be no such conspiracy and a conspiracy to bribe. 
That is certainly not the case. 

THE COURT: I think Mr, Justice Powel talked 
about Wartendrull. 

MR. GOULD: There was a recent decision. 


MR. WALLACH: That is what I cited, Ianclli. 
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ene coun: Sansits, page ll. 
. MR. WALLACH: 1955 at 371. He mentions it's 

a iieniekhin about whether if a group of people decided 
_to wetie; whether that comes within the coverage of 
the Rule. I don't know what the United States 
Attorney is going for, le is going to cite the 
Second Circuit inibiniians that came before Ianelli, 
United States of America against Becker where they _ 
held that 1955, the gambling statute or the gambling 
business statute requiring five or nore can co-exist 
with 371, because in the case of 371, it takes two 
- or more to make a conspiracy. 

But in the case of 1955, it takes a minimum 
of five. | 

That is the reasoning that I think the United 
States Attorney is using this and that is the reason- 


ing -- 


THE COURT: I thin’: I will take it from 


id. 

MR. WALLACH: I cited the case that I didn't 
arguc, TI cited the venest ts 

MR. GOULD: shea Honor, what I was ‘ita 
T’m not aware of wee case whereby Wartendrull has 
Geceated an indictment shhiche involved more than the 


minimum number of people needed to commit the act. 


A315 ‘ Ll 


THE COURT: Well, I would say that Wartendrull 


does not apply w! :e tere is a conspiracy to commit 
i , 


the crime, Net: just the comission of the crine, 
but those wissieiaisi to effect its commission. 

If a crime is committed by those necessary to 
effect ite commission, I think it doesn't matter. It 
is simply a mats%: of siiieniiiihine what the legislature 
had in mind. *%*.\iink it is unlikely that they also 
meant it to be a conspiracy. They would have said 
so. But, then they would have thought to say it to 
make their meaning clear. If a bribe is given or if 
a briber or a bribee conspire to give a bribe, they 
should both be syuilty or one or the other should be 
guilty, because sometimes there are conspiracics 
which do not come to pass. 

.In other words, where a conspiracy is used, it 
is a situation of saying attempt rather than conspire. 
In that sens! “Suppose you could have failed to 
prove the conspiracy to bribe where everything has 
been set up, excepec at that point an arrest occurs. 
Something of that sort. 

But, I don't think that is the area we are in, 


because as I remer.s.cr our counts, I can put it this 


way, it is a horizontal conspiracy among the people 


on the giving side to influence conduct or extend 
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gratuities to those on the receiving atte; 

| That would be a conspiracy in any man's book. 
in «ther words, if Smith and Jones is a partnership 
building hakidhied. and they ‘need a certificate of 
some sort from FHA, if ke died, Smith or Jones coulda 
a to FHA without his partner's knowing it. There 
hasn't been any conspiracy to bribe in this sense. 


But, if Smith and Jones go together and say we have 


to get this piece of business, how do we go about it, 


they deci@e there is only one way we can get it. You 
have to get a certificate, You cannot. honestly get 
it. 

Let's go to the clerk, Mr. Harris, the little 
who sits at the desk where they stamp up the certi- 
ficates. I say, "Okay, how will we do it?" Then 
they agree they will get cash, you just drop it on 
his desk with all the letters on it and Grop it in 
there and say about $500 in an dnitinains put it in 
his desk draw. Doesn't that certificate look a lot 
more plausible to you now? 

Now, you've got a conspiracy to brihe. You 
see what I mean? 

We are talking about -=- that I think, that's 
very much an exaggeration in formula, but it's some=- 


thing like that that we are dealing with here, at 
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least in the Government's claim. That's what they 


claim to have proved, I take it. 

‘ Now, the other point I think is whether or not 
there was a built jn duality in the conspiracy claimed, 
to the extent there is a conspiracy to eentelin 201F.. 

MR. GOULD: That goes into their next point, 
also, which is their claim and I imagine they would 
extend their Wartendrvll argument, because they claim 
later we really only proved the gratuity. 

THE COURT: In view of the acquittal on the 


other count? 


MR. GOULD: The only problem with that, the 


only conspiracy to charge bribes is count 1, which is 
the Veteran's Administration. It was the FHA case, 

a totally unrelated case, except as a similar act as 

to count l. | | 

THE COURT: But I think Rose Cohen also got 
Christmas gratuities. 

MR. GOULD: But she was with the FIA, the 
count which is the bribe would be V.A. 

In any event, I have a hard time understanding 
Harrara which is one of the cases they cite. That was 
the case, if I remember correctly, where the only 
testimony by the Government was that he gave me X 


number of dollars to forget about his tax, overlook 


the taxes. 


There was absolutely no testimony by which a 


rational person could say it was a gratuity. It was 
either a bribe or nothing. 

In this case, in the inference in court 2, 
they talk about also under this <= it wasn’t like that. 
In fact, the Government did charge a gratuity. I'm 
not saying the Government could not have charg2d the 
bribe, I think a reasonable perhaps could have said 
it wes a bribe. But, a reasonable man could have 
said gratuity. Harrara is a situation where it was 
either and it would not apply to count 2. 

In addition, the acquittal on ene Rose Cetin: 
count; even the Pinkerton situation, where they are 
virtually identical, the Courts have said rightly 
Or wrongly, that you can have a conviction and an 
acquittal on the other. ore when a conspiracy — 
is established and a suvstantive count are sometimes 
close to indistinguishable. In this case they are 
not even close. We are not ‘id dealing with the 
same ialaiihis 

Rose Cohen, it all went to the FUIA and it was 


o's . 


one bribe. Not even the same situation between 


4 


Pinkerton and what happened here. The immediate 


situation where the substantive counts are really 
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-- you charge a conspiracy and the substantive counts 
are overt acts. They are also somethirg that went on 
in the conspiracy. The bribe took place in count 1 


and were not charging a substantive count. The 


gratuities given in count 4 were not charged as 


substantive acts and an acquittal was a bribe for 
count 3, which wie tenting with the FHA and count 1 
was dealing with the V.A. 

‘So, to say that, because they acquitted or 
Rose Cohen, they must have not believed there were 
any bribes in count number 1. . 

Incidentally, if they didn't believe there were 
bribes in count 1, it's questionable they could have 
convicted whether that would have been proving 
substantially the same charge. 
Be: In any event, the two are unrelated and even 
if they were related, even Rose Cohen had been a 
V.A. official and Rose Cohen's testimony had been 
part of the conspiracy as well as the sutstantive 
counts, I think it's clear that would have no way 
led to the sonetunton to the jury of acquittal on =~ 
if they didn't believe there were any bribes given 
-with count 1 and even if that had happened, that. 
doesn't lead to the conclusion, I'm not really quite 


sure what defense counsel is arguing, that the bribes 
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aren't there, that we really didn't whens fraud and 
therefore should have been acquitted on everything. | 
‘There argument is they might have acquitted on bribes. 
There is no basis to find a giving of a bribe, there- 
fore there should be an acquittal on the whole thing. 

You know, I would argue the gratuities and 
the reference _ Christmas gifts, the bribes were 
payoffs for the assignment of these and there were 
gome that were in between. For instance, the aiding 
abetting, the paying of the bribe on the property. 
It is questionable wethen some of the people that 
were given money and not asked statist in return, 
like Kessler, others were given more direct bribes, 
but I can't see the relevance of that at all. 


So, to have the whole count dismissed, I just 


can't follow any of the four or five steps. 


THE COURT: What is count 4, we are discussing 
count 4? . 

MR, GOULD: . They move to have count 1 dis- 
missed, as I understand it, on the grounds if they 
acquitted on the Rose Cohen count, this was step one, 
they must have not bclieved the bribe. Therefore, 
since bribes were charged in count 1 end only count 1, 
not in count 4, therefore the jury must have found 


that there were no bribes given in count l. 
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But they convicted because they found that 
gratuities were given in count l. The next step, 
defendant makes the Harrara type of reasoning is 
that there was no basis for finding gratuities being 
given, either bribes or knowingly, and they didn't 
find bribes. 

MR. WALLACH: Then you also have to acquit 
on the gratuity part of count 1 and throw the whole 
thing out. The only problem with that is, the one 
that I mentioned, they state on the bottom of number 
10, for instance since the defendant was acquitted of 
the substantive count, pened on the bribe, remember 
it is difficult to understand how the conspiracy 
count charging bribery can stand. 

The only conspiracy count charging bribery was 
count 1, which was the V.A. count. The only sub- 
stantive count was thrown out, count 3 was the FHA 
count. 


My point, even if count 3 had been a V.A. 


count and had been part of the evidence going to 


count l, an acquittal on count 3 would not necessarily 
mean the jury didn't find bribes on count l. I 
would argue further if the jury didn't find bribes on 
count 1, there was evidence of gqratuities. So, that 


you do not have a Harrara situation where you say the 
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jury believes there was testimony of gratuities, it 
was either a bribe or nothing. 

Now, I might be representing that argument, 
it's hard for me -- 

MR. GOULD: That is what I thought, they were 


arguing him to dismiss counts 1. If I misrepresented 


myself, I stand to be corrected 


MR, WALLACH: It's all right. 


(Cont'd on next page.) 
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MR. GOULD: And the only argument that is left, 


your Honor, is the argument on the prosecutorial 


delay which I have submitted numerous papers on and 


the Government made an offer of proof after the . 
verdict came in as to the times when the various 


witnesses became available. 

MR. WALLACH: May I be heard a second, Judge? 

THE COURT: Certainly. 

MR. WALLACHIi: This was done expeditiously, 

_ but I would just like to go back to the Ianelli issue. 
I understand your Honor's analogy about horizontal 
conspiracy, so that if people conspired to bribe and 
never committed the bribe, they would be indicted 

and convicted of saiuaibidiaitin I do not quarrel with 
that. 

Tig COURT: Or did succeed, if the conspiracy 
was among several people, that one or more or the 
other or both should give a bribe to a third party. 

MR. WALLACHi: That's the contention. As I 
understand it the theory of conspiracy, the 
Legislature had in. /nd that it is an agreement and 
all right, it may or may not be followed by overt 
acts, depending on what statute we are talking about. 

But ‘enienien it’s ‘a group enterprise and 


therefore possibly more of a menace to society than 
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the defendant's -=- I'm sorry, an individual talking 
to himself, how would you like to-break the law. That 
certainly is said when a person is convicted of 
bribery or the giving, because it's concerted acts 
between hinselft and the donor, why should they have 
to revert also to a conspiracy. 

The legislative conspiracy --~ 

THE COURT: Would you say that again, because 
I honestly do not follow you. 

MR, WALLACII: The way I understand a conspiracy), 
the theory of the legislative intcntion is that i+ 
may be a punitive ovtuns You said attempt and it 
may not result in a crime, 

{HE COURT: Success, it may sell. 


MR. WALLACH: It may sell; therefore there is 


still going to be punishment for the offenders, 


because it is group action. You cannot conspire 
with yourself. Only a psychiatrist said you can, 
but it's not punishable. 

Well, if Neeunnie therefore is learning also 
to hit at Porras or concerted activity, that 
requirement is certainly less in the case of a crime 
requiring two or more people to accomplish a sub= 
stantive crime, bribing or a violation of the statute 


Now, in Ianelli you read it very carefully, 


21 
because they frlt that it was a fruitless argument 
in view of Iar 211i. I read tha+ and I reread it, 
Ianelli, very carefully and Ianelli nowhere says we 
are now abolishing the wanton exceptions. Instead, 
just give a very good look at the history of how this 
came about. Then he said that they will not engage 
in any abstract reasoning, whether it's possible to 
conceive a conspiracy and substantive crime which 
requires two or more, he says they'll go to the 
legislative purpose, : 

He said we are teavine alone the other cases 
that Mr. nial or Probiss -=- Warrenton got his 
exception from. But what I'm relying upon, your Honor 
very frankly, I tell you what I am stimulated by, by 
the dissenting opinion in Ianelli. Why, why not say 
all right, the person has been convicted of giving 


a gratuity, which requires two or more persons and a 


emis, tracy to give gratuities <-- 


THE COURT: I forget what Ianelli said. 


Pardon me. Tanelli, 1955 iu the code. That is} 
dealing with organized crime, You must have five r 
more people engaged in a gambling business in yaoi stage 
of State law and they maxe it continue for 30 days. 


Then they are not now guilty of a Federal felony, 


maintaining Ianelli in the gambling business. So, 
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the issue arose when the Department of Justice would 
indict an of* .nder under 371, then they would also 
say 1975. 

So, an attack was made on how both those 
sections could co-exist, how could a person be ccn- 
victed of conspiring when it requires two or more and 
at the same time in conspiring to engage in a crime 
which requires five or more, They of course relied 
on Warrenton's decision. I think the circumstances 
were slightly different. 

The next case was the United States against 
Becker, a gambling onse-ane it says both sections can 
co-exist, although you require two persons. 

MR. WALLACH: What they held is they can -- 

THE COUPT: Co-exist. 

3 MR. LLACIH: Recause of the Congressional 
intent. That's what Justice Powel said. 

THI: COURT: Mr. Gould was saying verbatim 


from ihe statute, I once took it but I'm afraid I'n 


having difficulty with English. I don't think that 


is what I gather. 

He said YVarrenton's exception is destroying anc 
not .preserving Mr. Tanelli. Justice Powel said they 
are not going into the inauen that gave rise to 


Waxxrenton's exeeption. Ye said it's not a theoretical 
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problem. It*s one of legislative intent, 
MR. GOULD: Your Honor, I think 1 perhaps 
is a misnomer to talk about Warrenton's exception 
and it's not an exception as if I think as we think 
of it, what they are Saying was, I think, what his 
objection was was this; it was virtually the identity 


' 


of the act, If you are indicting somebody for 


act, he would have to do the same thing, in a sense 


it’s not an exception to anything. 


| 
conspiracy when, in order to commit the substantive 


This makes it sound like somebody was offendud, 
he is merely saying you are in fact calling two v4 
the same name, 

I think since the Legislature, when it acted 
upon this, was aware thac there was a conspiracy 
statute, general conspiracy statutes and there are 
also specific conspiracy statutes. Unless there is 
language to that effect, that would lead one to 
believe they didn’t: want to limit it to merely a 
Substantive count and in Section 201, the statute, 
you don't have any lanquage or talking about getting 
together, 

‘ Now admittedly you have to get' together with 
somebody to commit a bribe. But, if you are talking 


about whether it was the legislative intent to Limit 
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Section 201 to substantive counts, there was no 


language of any kind, confederate, agree or any type 


that. 


= would even go further and say, since the 


of the conspiracy language that would even hint at i 


Jegislators were well aware of the conspiracy statutes 
that if they wished to do so, to limit the application! 
of the statute, they would de so. } 

THE COURT: Isn't this a great deal closer to 
Mr. Wallach's:' idea, to the fairly conventional aspects 
of the taxpayer and the accountant who conspire to 
get together to bribe the Internal Revenue agent, who 
was conducting the audit? Only unknown to them the 
first suggestion of a bribe was reported to his 
superiors, The bribe ti never actually given, but 
they get right up to the point of giving the bribe 
and at that point they are arrested. 

Here, you have a clearcut conspiracy to bribe 
an internal Revenue agent. You'll not have the 
giving, a particular overt act of consummation of the 
crime intended to be committed, 

That would be an independent seemed vinta between 
_the briber and the bribee. Because, that is not the 
conspiracy that you are talking about. But, it 


a 


certainly ‘can happen. 


, 
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MR. WALLACH: Nay I? 


- THR COURT: Yes. 


MR. WALLACH: Well, your HOnor, exc:«pt what I 


was trying to bring out before, let's assume that I 


am wrong =~ 

THE COURT: You see, if you are talking about 
count l, count l alleges a conspiracy in amongst a 
whole raft of people. Only two of whom I think were 
employees of the government, not the state. 

MR, GOULD: Two of the witnesses were employees 
of the government. | . 

THE COURT: I think in the charge of the 
indictment only two were. 

MR. GOULD: There was one for the state -=- 

THE COURT: Who broker or builders, whatever 
you want to call then. | 

MR. GOULD: Salley McDaniel. 

THE COURT: They were employees of the business 
firm. Mr. Rosenbaum, and at the tail end of the list 
of people, just before the others went to the Grand 
Jury, un)tnown thereto, there were two or three 
employees of the government. 

It is alleged that the conspiracy was a 
conspiracy amongst all of them. The proof of people 


who were ‘adtuced, the people who were adduced proved 


- 
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to be == for instance, the lady with the unusual 


name? 
MR. GOULD: Caprikie, 
MR. WALLACII: She was’ in the other case, 
THE COURT: And a big black man? 
MR. WASHOR: Smith, 
‘THE COURT: Smith. No wonder I forgot it. 
MR. GOULD: Homberg. | 
THE COURT: . And whe is the only other one? 
MR. GOULD: You are talking about the broker. 
I think there were 17 witnesses who gave testimony to 
count 1. : 
THE COURT: When they were all testifying to 
their complicity in a broad scale for a considerable 
part, depending on getting the right kind of reports 
from the wien king of people to be arranged through 
different people in many departments, 


So, I don't think that Tanelli has nuch to do 


with this case, 

MR. WALLACH : Well, I just wanted to add that 
if a person, assuning it's valid for the Government 
to indict a person for the qratuity crime or the 


bribery crime and the conspiracy <= 


~~ 


THE COURT: As I said it certainly is, in the 


circumstances in which there is oe conspiracy, ta give 
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a bribe or a gratuity and thst was alleged and proved 


in my opinion, sufficiently to go to the jury. 

We were not dealing with the case in which 
the plurality of participants derived solely from 
necessity of any bribe situation, which is what 
Warrenton would apply to. 

There was no numerosity and it was absolutely 
essential to bring about a bribe, there was no such 
limitation of numbers here. That was not the concept 
of the conspiracy in either count of the conspiracy. 

In count 4 the conspiracy was alleged to be 
one between Mr. Rosenbaun and the contractors in the 
firm who were to distribute the gratuities en the 
payees. 

MR. WALLACH: I would like to let it rest at 
“that; Judge. Did you rule on the Marion issue? 

. THE COURT: Marion? | 
MR. GOULD: Speedy indictment. 
MR. WALLACHs Pre indictment delay. 


THE COURT: No. You were ready, and you were 


too, remember? In light of what the evidence showed 


us, I think you are going to be the one who will best 
be able to present an argument on that point, you 
wore at the trial. 


MR. WASHOR: Yes Judge. Most assuredly 4 


_ was there. 

First of all, it's been brought to my attention, 
before we go into an analysis of the application of 
the facts that I have been citing, Marion and the 
Marion decision, before I bring that to the Court's 
attention and interestingly enough it’s been brought 
to my attention by cocounsel, that nowhere in the 
Marion decision was there a circumstance where the 
dutcubins was apprised of the investigation for that 
entire period of time. Directly apprised of the 
scope of the investigation against him, There were 
some newspaper articles that could well have alerted 
the defendant, but one of the features to be con= 
sidered is apprehension and etcetra. ‘That is kind of 
knowine that an investigation is launched or being 
conducted against an individual. 

But the Court has indicated however, that in 
order to survive on the speedy trial or if I may call 
it a due process motion, you'd have to demonstrate a 
form a prejudice. 

There was a good deal of what I categorize as 


anticipatory speculation, speculation as to what 


witnesses could have or would have testified to on 


behalf of the defendant. 


One of the counts that the -- now deceased 
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witness would have added to the defendants case, it 


could have resulted in an acquittal. I suggest we 

not bother with that concept of it other than for what 
the overall picture might have reflected with the 
jury. ‘ 

The gratuity count evolving from Mr, Carl of 
the FHA still remains a turning point in the 
deferdant's side for the following reason: 

The defendant »as maintained, not on the stand,; 
but in his pretrial application through affidavits, 
that he had loaned money to Mr. Carl on prior 
occasions, And that the loaning of the money in 
this particular instance was not on or before or 
guid pro quo, that is solely because of the status of 
Mr. Carl's position in the FHA in anticipation of 
receiving some favor in the future. 

Mr. Carl has denied it on, tee witness stand 
nad it stands uncontroverted that -=- at this point -=- 
that he was ever at Mr. Rosenbaum's home or that he 
begged, if I may use that lanquage, or pleaded for 
help, etectera,. 

The iki hide of the defendant, notwith=- 
standing the nature of the relationship, is privy to 
a meeting at his house, that is the Rosenbaum's house. 


While he might well be desiqnated an interested wit- 


~~ 
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ness, to say the very least, if because of his 


relationship to the accused and his concern with the 


outcome of the trial could well have buttressed the 
defensds position. Yes, I gave the money but 
because he was not a public official, because I would i 
have anticipated something in the future. Tt was the 
defendant's position of testifying, coming forward 

to meet that count of the indictment and he has no 
living aaa available. 

On the very date the defen .ant was arraigned, | 
which was November of 1975, I thii.k most sincerely 
his death is to the detriment of the accused as to 
that count. 

Neal Lustig, brother-in-law of the defendant, 
again to categorize correctly, so JI think as an 
interested witness because of the relationship and 
because there was concern with the outcome of the 
trial, would have been in a position to testify as to 
certain ccennnnttons relative to that which was 
established at the trial. 

I say to this Court candidly that there is no 
one witness now deceased that could have, like the 
gix million dollar man, could come forward on behalf 
of Mire Rosenbaum and destroy the Government's case in 


its entirety. I do say to the Court that the two or 
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three witnesses that, by graces beyond anyone's 
control, expired at the time of the filing of this 
instrument, the .dictment. 

That it put the defendant in a position where 
he was left alone to come back at the evidence agains 
hin, 

THE COURT: To show what? 

MR. WASHOR: To show that there was not a 
wilfull, deliberate intention <= 

THE COURT: By seying what? 

MR. WASHOR: By demonstrating that they were 
privy at different timesand places to meetings with 
different people who were the very witnesses who 
testified in this court where there were no signs 
of impropriety. You xremerber the Government 
referred here, as I understand the prosecution -- 

THE COURT: For instance, as to the Carl 
matter. 

MR. WASHOR: Not only the Carl matter, the 
conspiracy aspect also, You see, this case could 
well have had a defense, not by the defendant testify 
ing alone, but by way of some of these witnesses that 
could have demonstrated, could have, because that's 


4 


the best we can do at this stage, that there may well 


have been impropritics directly and right under the 
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nose of Rosenbaun. 

Rosenbaum did not acknowledge them, but he 
wasrt working with that in this indictment. The 
indictment does not charge passive conduct by any 
stretch of the imagination. This indictment charges 
active conduct by Mr. Rosenbaum, 

We could not defeat a passive conduct of 
impropriety. So, that if the Government could have 
and in fact, showed through its argument at the trial 
that there was widespread improprieties through the 
other people in the industry, if the croae examinatio 
demonstrated there was widespread improprietics 
throughout the industry, that Mr. Rosensaum was not 
to be held responsible for the widespread improprieties, 
even within his own company and in the industry. 

; He was charged with specific acts of improper 
conduct. That would have been met by Mr. Solomon. 
That could have been met by Neal Lustig as to the 
relationship betwoon the Smiths and Farnellas. 

Now, we were not in a position, and I say this 
most candidly, to come forward with witnesses to 


combat each and every bit of the testimony that was 


profered during the course of the prosectuion's case. 


But, may I most candidly suggest to your 


Honor, I'm not sure that in a mltiple count incictment 
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involving various issues and various numbers of 
witnesses produced by the Government and prosecution, 
that the defendant is in a position to combat cacn 
and every witnesses’ testimony. 

A defense does not have to go that far. It 
isn't a question of calling twenty to match twenty 
witnesses of the Government or ten witnesses by the 
defense to testify as to each of the two of the 
witnesses. 

So, that you have got a eyuation. 

It is a question of presenting a defense to 
show the lack of iiiaieinsitianiehies by the defendant in 
the activity of impropricty. 


The acquiescence by Mr. Rosenbaum, the fact 


that he should have, could have known some of the 


improprieties, his conduct possibly of letting that 
which was a possible impropriety go by when he should 
have taken affirmative steps, all go to morality an 
to the potential and other crimcs ia could have becn 
charged with. But not those charges in this indict- 
ment. 

The Smiths, the renahtens did not indicate 
passive conduct bv Rosenhawn constituting a crime. 


It was statements made by these people to Rosenbaum 


in the presence of a witness that could have been 
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brought out by the defense, demonstrating prejudice 
on behalf of the defense. I honestly believe it 

to be one of the most facinating of legal issues 
because it imposes upon pure conjucture and I suppose, 
Gepending upon whether or not the conjecture reaches 
the heights of plausibility, the decision could be 
rendered. 

Four years or three and a half years having 
elapsed, where the government has more than ample 
time, more than ample quantity and quality of 
evidence to bring back an indictment, idciihtee it out. 

We just received a bonus to our argument with 
the witnesses during this trial. 

The same argument could well be argued if they 
died two days after the instrument is filed. It is 
men the date per se, the death, it's not the deaths 
per se that gives us the prejudice. It's the fact 
that the time period has gone by without the 
Government coming forward to really explain why they 
waited so long: 


I do not understand how the Government can be 


ut into a nosition where they can just rely on the 
! J >. 


fact that their coming in with, within the statute 
of limitations, It seems to me that the cue process 


requirement of lodging an instrument against an 
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accused is not pitted against the statute of 1.mita- 
tions. That Nas its import, but ic's for other 
reasons. 

There ‘vould be no reason of having a due 
process on dclay. Then there would be ws reason to 
show prejudice. 

The Government can take the position that we 
are coming within the five-year period on a felony. 

So, I suppose we Gon't have to show it, but we 
ought to be more sure, we have a right, we have to 
wait for the last moment, so if there uate more 
witnesses, that is not the due process argument of 
bringing a maybe to trial. 

That is not what it is all about. 


Whether it is by design, whether it is by 


accident or by inadvertence, a man should not have to 


wait three and a half, four years when he's apprised 
at the very inception that he's a caxuet of investi- 
‘ ‘ 
gation when it effects the very judicial process, 
the reason of giving 2 man an opportunity to he 
confronted and defend himself, he cannot defend him= 
self four or five later, even four years and three 
saeneaih and twenty nine days later. It's just too 


much to impose upon an individual. It cannot be 


met, 
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It is not as if the Government, six months 
prior to the expiration of the statute of limitations 
came upon the existence of a crime and they were 
forced to move in an expeditious manner so they can 

' 
come within the statute of limitation. 

This is a question of the Government having 
this information, a tape recording, cooperative 
witnesses, transcripts back in 1972. 

What more did they need on the Carl count? 
When did they get Rose Cohen? They didn’t have 
enough witnesses to spell out the conspiracy? 
they gained more witnesses. They found more. 


it isn't the quantity. Why didn't they come and 


charge him, bring at least the filing of an instrumen 


much. 

Notice, Judge, I'm not arguing innocence, I am 
arguing guilt. I an arguing what the due proccss 
motion is really about. 

It is on a question of guilt or innocence, 
because if we had to turn on that, we will would have 
no way of knowing when the person who sits in judg- 


ment of an individual above and beyond would take 


| 
at a point where he could have battled it and not wai 
for three and a half, four ycars? It is just too 
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him and disturb the factfinding process of a jury. 


‘MR. GOULD: Are vou finished? 


MR. WASHOR: I am completed. 


(Cont'd on next page.) 
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MR. GOULD: Well, YourHonor, for the most part 
i thiak there is a repetition of the argument that we 
have made On paper. I have answered specifically each 
witnese that they drew up before and I would like to 
say that legally it appears, particularly from the 
recent Second Circuit case, which I say I don't have 
with me, but I handed a copy to Mr. Washor and the 
clerk. 

Number one, they —_—a show the Government's 


misconduct. That seems clear, ,at least by the Second 


. 


Circuit's interpretation,-that is shown. You have to | 


show. prejudice. I think it is clear that was not show 

Number three, if even you show prejudice in the 
Government's delay, which we have done, against any 
delay, we have accounted for what we have done. 

Now, as @ matter of affidavits, I think that Mr. 
Washor does not say the father-in-law told him the stor 
inte even thengh saab Washor was wel) aware of the char- 
ges and what the counts were and has proved himsclf I 
think it was clear, he was a silent attorney. None of 
these statements were taken down by any of the witness 
There is no record of the statements. 

‘There is nobody else there, even though they 


were Clearly material to the defense, carlier and incid- 


entally, the fact that the defendant knew about the 
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charges or possible investigation cuts in our favor 
rather than somebody four years later finding out he's 
got to start gathering information . 

This man knew from thevery point, from the very 
beginning of the investigation and he was informed he 
was a target. There's no question in the Government's 
mind there were many statements in the affidavits that 
were false. 

One of the things the Government intends to do 
is put some of the feelings in a letter, because they 
are still very bothersome, that those are false affida~ 


. 


vits, and they have remained ursorrected and to hear 


false, I am talking about Mr. Rosenbaum knowing they 
are false and the Government is looking into it, be- 
cause there were possible Grand Jury leaks as well as 
seni other Government documents which was some how 
transferred outof trreoffice. 

THE COURT: We have answered ti. specifics 
in our papers. We pointed out the whok thing with 


Holmberg, it was actually impossible the way it was 


them rely on them, I don't mean Mr. Washor knows : 
| 
| 


said. That Don Carroll mentioned something about the 


Carroll, he could have called each of them previously t 


loaning of money, if Rosenbaum personally knew Mr. 
his office and saying, “Don't you xemember or don't you 


remember the loan and everyone told me that I told ta 
that Steve never loaned him money.” You remember that, 
you testified to that ang the answer was no. I wasn't 
there all the time, but I never did. Mr. Allen Stein 
and Lerner and everyone said no such thing happened. 
You heard the voice of Don Carollon the tape when he 
Was supposed to call Rosenbaum to set up an ,aterangement 
At the time he had known Mr. Rosenbaum was going to 
Claim that he had been to his house for a defense. 

He doesn't know how many kids Rosenbaum has. He doesn! 
know what thc house looks like. f would challenge mr. 
Rosenbaum and tell me how many children Mr. Carroll 
has. He claims in the affidavit that these were close 
friends. They had been out Socially and he has loaned 


money to him. None of this ever happened. 


Many of the things in the affidavits never happenkd 


and I am still stating that maybe because it is infuriat 
ne at this late stage that they are Still relying on 
these things from a legal point of view. X don't think 
that it makes much of a difference. Each and everything 
alleged in those affidavits was truce, it didn't cause 

@ prejudice. In fact, a lot of the things that are in 
the affidavits, I might have been Willing to stipulate, 
I think that they were most helpful to us. 


The statement certainly there's nothing in it tha 
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even hence that any Government intentional misconduct 
in awaiting andsaying maybe if we wait for four years 
we can grab Rosenbaum, of course the Government, you 
know, the only prejudice that was suffered by anybody 
was the Government's losing some witnesses, the witness 
who would have been tne frame — of the case. 

As a matter of fact we were instructing the entire 

case around him. I cece no prejudice to the defense. 

I think it would be remarkable and coincidental, given 
the multitude of things that were testified to, liter- 


ally hundreds of incidents that all ofthe peaie who 


or fifteen mentioned the defendant must have come in 
contact with hundreds and hundreds of people, but, 


who could help the defendant. 


could have helped the defendant, I think maybe 3 


Everyone who helped the defendant didn't give 
Mr. Washor a statement that was written down. Not one 
of the people survived who could have helped the de- 
Peacnanite, even though he met withhundreds and hundreds 
of people and different transactions, as he testified | 
to, was in touch with various places and a huge number 
of people. 

Mr. Molmberg tells Wel Lustig that he was going 
to lie for the Government, but doesn't tell his nice 


close friend who is still alive and some people are 
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¢ 


going close to Mr. Rosenbaum that Holmberg knew better 
than he krew Lustig. 
I am actually quite outrayed by this still happen- 


ing at this tiie. 


stand the man's attitude of the charges he was facing 
and certainly when things built up. Not that we ever 
condone false statements, but we are still relying on 
them at this stage. Games are still being played, we 


I can understand it before =rial, I can under- 
have been promised cooperation that hasn't been wl 


MR. WASHOR: This is not the forum nor the time,| 


I think to discuss that. I think that would be very 
unfair to go into that at this time. 


THE COURT: chats ight, 

MR. GOULD: Your Honor, I'll just finish by 
just saying I don't believe there has been anything to 
the pretrial delay a:gument. There is nothing raised 
that is new. Everything has been answered in the pape 
and we have made aii answer as to when various witnesse 
were available. 

I would like to put on the record, without goin 


into specifics, Your Honor, I don't know when the 


to write a supplemental letter, because when I first 


sentencing panel is going to mect, but I esk permissio 
spoke to the Probation Department, they are undor a | 
' 
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impression and I would like to correct them on the 

record and state that in the Government's case that 

is I don't know ‘what probation has the burden of doing -- R 
MR. WASIIOR: May I ask again what this has to do 


with the motion? | 
MR. GOULD: I'm merely putting it on the record | 


so I have informed defcnse counsel that I am going to 


write a letter what I told to Probation Department ori- 
ginally was based on my misunderstanding of many things 
I just want you to know about it, and I want it onthe 
record. | 

THE COURT: I‘'11 vet the presentence report. 

MR. GOULD: Certainly. 

MR. WASIION: Your Honor, may I comment regarding 
the due process application? 

First of all, so that the Court is aware, I 
would like to brief that, about the defense attorneys 
taking statements from prospective witnesses unless he 
has the benefit of seeing what the accused is charged 
with. 

With eit Qee respect, I am not apologizing to the 
Court, but to obtain a statement from a potential wit- 
ness Other than having a confidential relationship with 
the defendant, who is telling the Jawyer, and this is 


a question of practicality. We've got this witness or 
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about Don Carro.,. an. he will bea ble to testify about 
certain brokers,+::.c. You can't take statements from | 
these people, ari there is no necessity to taking state 


ments from the paty, unless there is an instrument showr 


this witness th. £ will be able to testify will testify 


ing that it is part of the charge, what the charges are} 
all about. . 

June of 72+ kGsenbaum, represented by counsel, 
is told that he will be indicted and you will be indicted 
when I complete my military obligation, courtesy has 
been extended. I find no fault with the extension of 
the courtesy -- 

MR. GOUT: When who completes what? 

MR. WAS.is -.: Well, let's get to the District 
Attorney, Mr. Grundwall. At that time it appeared to | 
be official for Rosenbaum. With the early part, mid 
1972, he had nferences with respect to the Assistant 
that handled ciiat case and whatever the results were 
of their tempered negotiations as evidenced by ?ir. 
Grundwall's affidavit I believe. Ie told Mr. Rosenbaum | 
in June, "You are going to he indicted by the Federal 
Government. There is a courtesy being given to ine so 
I can be presert for the indictment. I've got my mili- 
tary leave. think it's six months, a program and I 


have a vacation that will also involve them." 
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So the defendant, some time in the beginning of August, 
1972, had every reason to believe that his attorney 
and the Assistant United States i.ttorney, Chief at one 
thee if I remember correctly, had intelligence and prop 
erly informed him of the Government's intention. 

So, from August, 1972, he has had to live with | 
the indictment coming down soon, some day, from where, 
when the Government gets good and ready? What will he 
be indicted for? There's an FIA investigation. We | 
alsolmow there are V.A. investigations. Whether at thi 
point he was told that there are tapes reflecting cer- 
tain conversations senna Berman and the other under 
cover agent, On a bribery charge, it is a most serious 
matter. How do you look at it. Are there tapes with 
Don Carroll or not. I don't believe that it was dis- 
clpsed to his attorncy. 

What were the transactions on? What did he have 
to face from August, 1972, to November, 19762 Wunaatever 
the attorneys attenpted to do during the interim, to 
negotiate, -- therc's just no reason to subject a human 
being to that kind of delay, to put him in a position 
of a multi-count indictment with 24 witnesses coming 
forward with the benefit of looking at the reports, 


4 


benefit of secing their statement taken during the courg 


of the investigation with their prior testimony at 
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They have the advantage of having their recollec 
tion refreshed as to dates, times and incident, having 


physically within their grasps so that they can reason- 


' 


ably and accurately, and a proper way to prepare a case 


from either side, to put a defendant in that psition, 
that is basically unfair. Isn't that rhetorically the 
essence of due process motions, that there has been an 
unfairness created, that the defendant has not ~- be- 

_ cause of his inability to be able to protect himself 
for the hiatus of time. Mind you, this is not the type 
of circumstances where the defendant has taken off or 
was vacationing duxing this entire period of time and 
enjoying the sun and relaxing and living a normal life. 
The longer they do not indict I suppose the better off 
Iam. That is not the fact. 

How do you prepare for a trial. Courts allow a 
reasonable time for the defense to prepare. Do the 
courts enforce an unreasonable period of time for the 
prosecution to prepare or turns out to be an absolute 
onslaught and r am again -- I am not commenting on guil 
or innocence. I think it is the essence of due process 
motion that -- 


MR. GOULD: I have no further argument, Youx 
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, THE COURT: I will reserve decision on the motion, 


I'm afraid I°11 not be able to grant these motions in | 


any respect. I'll go over the papers again and reread 


Ianelli. I'11 go over the affidavit material and the 


motions based on the lapse of time between the offense 
and the indictment. 

MR. WASHIOR: Thank you for your courtesics cx- | 
tended, Your Honor. 


(Whereupon, these proceedings were concluded.) 
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